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FREFACE

I started the final writing of this thesis, perhaps as a
coincidence, on May 3, the day proclaimed by the UNESCO
as World Fress Freedom Day. The observance of the day was
mostly confined to A concise announcement in an
insignificant inside corner 1in some newspapers; others
Just ignored it. The thems, if not the day, however,
deserves a more serious attention at a time when the

country iz mor=2 dissatisfizd than ever with its own

media.

The exercise brings to mind a 17th century English
pamphleteer named John Twyn who published a defence of
the revolution. Condemned for treason, he was hanged, cut
down while =till alive, emasculated, disemboweléd,
quartered and, presumably to make absolutely sure,
beheaded. A great many people ftoday feel that this is
just about the treatment appropriate to their

journalists. Elsewhere2 in the world, they are i1n fac

ot

treated almost that way. In 1995, according to the MNew

York-based Committee to Frotect Journalists, S1 reporters
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and editors wers killed in the line of duty. Although it
was less than the previous year’'s 73, 1995, according to
CFJ chairperson EkKati Marton, marked a growth in the trend
of journalists being deliberately targeted for

assassination.

Many of the world’'s governments have enshrined press
freedom in their constitutions but feel free to ignore
1t. The Universal Declaration of 1948 proclaims freedom
of expression 2s an essential human right. But government
resistance toc it is tenacious. For the most part, the
fight against press freedom comes down to politicians
protecting themselves and the status quo. The media, they

claim, exercise power without responsibility.

After the collapse of the Soviet Union, democracy

seemed to be on  the march evervwhere, tog

i1}

ther with an
independent gress. For security and prosperity, the
spread of democtacy is essential. And democracy is
impossible without a fwee press. Free and responsible, of

course. But responsibility is not likely to be taught by
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the Twyn treatment or lesser forms of repression.

1. Reasons for the choice of this theme

The Indian ptress, befitting to the glorious as well
as suicidal fight put up by its originator, Augustus
Hicky, againt the repression of Warren Hastings, is still
in the throes of a struggle to carve out a niche for
itself 1in the 1lively political arena of the country.
Threats galore and accusations of the press becoming
irresponsible are not stray. Its culmination was the
muzzling of the press during emergency. The danger

perpetuated by smaller minions persists.

There is ng doubt that the press  should b=
responsible. At the same time any external regulation, be
in the form of pre-c2nsaorship or otherwise, is anathema

because of the importation of th

1]

EBlackstonian concept of
press fTreedom to ocur Constitution in  the light of the
U.5. Supreme Court decisions. It was in this context that

the Fress Council was established in 19468, on th=
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recommendation of the Fress Commission, as a statutory
body, to regulate the press from within and to safeguard
its freedom. The chequered career of the Council, with a
two-year interrugnum during emergency, is a "novel and
unigue experiment worth studying. Though the institution
of the press council has now become a universal
phenomenon, the Indian experience is receiving encomium
from other Councils for its effective and trend-setting
method of functioning as adjudicator, arbitrator and

legislative consultee,

A significant factor which prompted me to choose
this themes is the insignificant knowledge or familiarity
evinced by the journalists themselves in the functioning
of th=2 Fress Council as a friend, philosopher and guide
of the press. The available 1literature on the subject is
also scanty. Books on press laws are, no doubf, useful

for lawyers to track down statutory provisions and

judicial precedents; but not much ussful o sericus

n

tudents of law and journalism exploring the core area of

legal doctrine.
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2. Frevious studies on this ftopic

A useful study on the institution of Fress Council

first came from H Fhillip Levy whose pioneering work HE

FRESS COUNCIL: Historv, Frocedure and Cases, with a

preface by Lord Devlin, then Chairman of the British
Fress Council, was published in 1967. A review of the
book was published by Geoffrey Robertson in 1983 uunder

the title FEOFLE AGAINST THE FRESS: An  Enguiry into the

Fress Council. The first Indian study on the subject was

done by N K Trikha, &a former member of the Fress Council,
in 1984, almost two decades after the coming into

existence of the Council. Trikha’'s book THE FRESS

COUNCIL ¢ A self-requlatory mechanism for the press

contains inside knowledge of the working of the Council

with an informed critical analysis. Apart from this, the
only available material is a series of monographs
published by the Indian Law Institute in collaboration

with the Fress Council. They are Viglation of Freedom of

the Press (1986), Law of Defamation: Some Aspects (1984},

Viclation of Journalistic Ethics and Fublic Taste (1984),
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Farliamentary Frivileges and the Fress (1984), Contempt

of Court and the Fress (1982) and O0Official Secrecy and

the Fress (1982). Rajeev Dhavan’'s ONLY THE GOOD MEWS

i

-
I

(1737 and F M Bakshi = FRESS LAW (198&) are valuable

X

additions to the meagre literature on the subject. The
guarterly revisw and Ehe annual report of the FPress
Council are an enriched souwrce material for our study
apart from the occasional newspaper articles and
commentaries made by vigilant champions of the freedom of
the press like Soli Sorabjee and A G Noorani. The umpteen
number of decisions so masterfully rendered by our
Supreme Court on the basis of the English and American
decisions provide the bedrock fto sustain the arguments
which, I have to confess, tend to be partisan at times
with a razural and pardonable tilt in  favour of the

press.

3. Outline, Method and Importance

This work 13 divided into five sections, with

thematically developed chapters for each section. The
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first section gives an insight 1into the process of
developing the concept of press freedom and how it was
incorporated into our legal philosophy and términology
with a particular meaning and content. The history of the
Fress Council as a self-regulatory mechanism is narrated
in chapter 2. With a world overview, we are coming to the
Indian Fress Council, its origin, development and
composition. The working of the Council is narrated in
greater detail with an analysis of the 1issues like
desirability of conferring penal powers on the Council
and the desirability of framing a code of conduct For

newspapers, news agencies and newsmen.

The second part is devoted to the opinion rendered
by the Council in its advisory as well as adjudicatory
jurisdiction. The areas of conflict bedevilling the press
are identified in self-contained chapters. Those atre
again divided into categories like press and legislature,
press and Judiciary, press and executive, press and
society, press and individual. Easic problems like right

of reply, right to information, protection of the news
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source, tole of the editor and the fthreats and
possibilities posed by the proposed entry of foreign
newspapers are treated in great detail, marshalling out
all available material within the pre-fixed parameters of

this thesis.

The third part is a case-book. It is only a
collection of sort with the intention of giving an
insight 1into the way in which the Council 1is likely to
approach the decision of cases on the subject. These
representative cases have been cullsd out from the annual
reports of the Council and have been stated briefly
underlining the principles underlying the decisions and

observations of the Council.

Fart Four will be a critical evaluation of the
functioning of the Council. We will examine the positive
as well as negative aspects and try to make some
practical suggestions for a tru2 and effective
functioning of the Council as a self-regulatory mechanism

for the press.
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Part Five contains recommendations of the Council on
important laws affecting the press, its guidelines on
various issues, code of conduct suggested by professional

bodies and important statutory provisions.

As is clear from the division of the work and its
contents, the method that is being followed is
expository, analytical and historical. In brief, the
whole study will be expository 1in nature, but being

treated from a juridical point of view.

We intend to make the whole study on three working
hypotheses: that freedom of the press is absolutely
essential for the success of a democracy; that the press
should be free and at the same time Pésponsible; and that
the only permissible methed of controlling the press is
the enforcement of self-contreol. We firmly believe that
it is not just the proof of these working principles that
is important, but that a conviction about their

importance is significant for our freedom and democracy.



This study analyses the role of the Fress Council as
a champion and guard of free speech. It discusses the

extent to which the Council succeeded in achieving it

Ui

statutory objective of preserving the freedom of the
press and maintaining and improving the standards of
newspapers and news agencies. It also xamines the
inherent and in-built weaknesses of the Council and

suggests ways and means for restructuring and enlarging

its functions.

I wish to express my gratitude to Dr V D Sebastian
for the invaluable advice he gave me throughout the
preparation of this thesis apart from suggesting the
subject itself. I am also greatly indebt=d to Professor
. M Chandrasekharan Fillai, Dean of the Faculty and Head
of the School of Legal Studies, Cochin University, for
all the affectionate azs well as authoritative persuasion

which prompted m=2 to complete this work at  least at the

g

2nd of the prescribed period.



Part One

HISTORY, CONSTITUTION
AND PROCEDURE



1.1

CHAFTER 1

FREEDOM FROM FRIOR RESTRAINT

If I had to choose between having a government
without newspapers on the one hand and
newspapers wlithout a government on the other
hand, I would have no "hesitation in preferring
the latter.

Thomas Jefferson

I would rather have a completely free press
with all the dangers involved in the wrong use
of that freedom than a suppressed or regulated
press.

Jawaharlal Nehru

Newspapers of a sort have existed since the

Chinese T 'ang dynasty - about a 1,000 years ago.

Handwritten sheets circulated information around the

imperial court. Similarly in Europe, handwritten news

sheets were the only means, apart from word of mouth, of

passing on details of current events. The earliest known

European news sheet is Norwegian, dated 13264,

1.2

When printing - developed in Germany about 1450

- was applied to news sheets, more could be circulated at

a lower

cost., One printed in Fome 1n 1453 described



Columbus's recent vovage to the Mew World. News sheets
were printed only when there was a newsworthy event to be

reported.

1.3 The first weekly paper was possibly Aviso
Relation Zeitung, publishesd in Wolfenbuttel, Germany, by

Adolph von Sohne in Europe.?

1.4 In the 19th century, the political influence of
newspapers earned British journalists the tag 'the fourth
estate,’ recognising the power they shared with the
traditional three estates of the nation - church,

nobility and common people.=

1.2 The first English newspaper was started in
London in 1621 by Nathaniel Butter. His paper - which
never had a fixed title - appeared more or less weekly.
Even in that rudimentary stage, the press was not

considered as a neutral vehicle for the balanced

1, The Inventions That Changed The World: The
Reader’'s Digest Association Limited (London, 1982 at
187.

=, What Thomas Carlyle wrote about the British
Government a ca2ntury ago has a curiously contemporary
ring:

Burke said there were Three Estates in parliament;
but, in the Reporters’  Gallery yonder, there sat a
Fourth Estate more important far than they all. It
is not a figure of speech or witty saying; 1t is 2
literal fact - very momentous to us i1n thes= times.

—
e



discussion of diverse ideas. Instead, the free press
meant organised, expert scrutiny of government. The press
was ‘a conspiracy of the intellect, with the courage of
numbers. This formidable check on official power was what
the British Crown had feared: the pﬁess was licensed,
censored and bedeviled by prosecutions for seditious

libel.

THE DANGER OF FRIOR REETRAINT

1.6 The British had an effective licensing system
beginning in 1530 under Henry VIII. It is in protest
against such governmental interference that the concept
of freedom of the (printing) press™ developed in
England. That campaign had i1ts crowning glory when Milton

wrote Areopagitica in 1644 as a protest addressed to the

Long Farliament. It was a time when printing was seen by
those at the head of Church and State in Europe as a
potential threat to their authority. Many printers faced
considerable risks. In the 1&6th century the Inguisition
set itself up in Italy as a censor of books. In England
though the notorious Star Chamber was abolished by the
Long Farliament in 1641, the licensing system continued.

Milton stirred the conscience of the society by eixhorting

*. William Caxton, Engand's first printer,; started
work in Westminster in 1476.



that free men must have the "liberty to know. to utter,
and to argue freely according to conscience, above all
liberties .? However, the system remained in effect, one
way or another, until 1695 when the licesing law
expired, and the Hogse of Commons refused to pass a new
one. Though the reasons given were technical,® the
system was killed for practical reasons. Both Torys and
Whigs feared that the other party might use such a system
to stifle the opposition press, a medium through which
both parties at various times had.gained considerable
suppotrt. Hence, the reluctance of members of Pagiiament
to support licensing. Since then there was no further
attempt to introduce any previous restraint on the
publication of printed matter and by 1784 it was

acknowledged in the courts that-

The liberty of the press consists in printing
without any previous license, subject to the

consequences of law.®

4., J Milton, Areopagitica, in J Fatrick, =d., The
Frose of John Milton 227 (Mew York: New York University
Fress, 19468).

. Yide Macaulay, Historv of England (1872, Vol 1Y,
p. 78.

“, B. v. Dean of Asaph, (1784) % T.R. 4&8.




1.7 The reason why "priocr resztraint’ was obnoxious

but not subsequent punishment, waz explained by
Black=sione thus:

Any form of prior restrzint is a fetter on the
free will of the people and an attempt to
control the liberty of eupression by
administrative authorities. A subseguent
punishment does not put any restraint on the
freedom of thought or expression; it only
talkes account of the abuse of the freedom by
punishing anybody who publishes anything which
has been made illegal by the law, as injurious
to the society. By punishing licentious,
subsequent punishment, thus, maintains the

liberty of the press.”

1.8 Freedom of the press in England is thus the
freedom of the press from prior restraint or pre-

censorship.

1.2 The struggle for freedom of the press had its
greatest triumph when it came to be guaranteed by a
written constitution, as a fundamental right. In 1776,

the Virginia BRill of Rights asserted:

7., {17&68) 4 Bl. 151 (18%)3; See also Halsbury {4th
Ed.) Vol. 18, para 1694,

n



Fresedom of the press is ome of the great
bulwarks of liberty, and can never be

restrained but by despotic governments.

1.10 Thi= was followed by the federal Bill of
Fights, incorporated into the U S Constitution by the

First Amendment in 1791:

Congress shall make no law ... abridging the

freedom ... of the press.

1.11 In setting up the three branches of the Federal
Government, thz Founders deliberately creatad an.

internally competitive system. As Justice Erandeis once
wrote: ®
The [Founders’']l purpose was, not to avoid
friction, but, by means of the inevitable
friction incident to the distribution of the

governmental powers among three departments, to

save the people from autocracy.

1.12 The primary purpose of the constitutional
guarantee of a free press was a similar one: to create a
fourth institution outside the government a5 an
additional check on the thres official branches. Consider
the opening words of the Frees Fress Clausz of the

Massachusestts Constitution, drafted by Jormr Sdams:

O
m
i

stterson v. Colorado, (1%06&6) 205 U.S. 454 (462).

-t

&



The liberty of the preszz is eszsential to the

security of the state.

1.17% From the EBlackstonian concept of absence of

previous restraint, imported along with the common law

from Enoland, the free presz guarantee has acquired a

larger and positive content which was summarised by

Justice Black in these words:®

1.14

today has

No purpose in ratifying the Bill of Rights was
clearer than that of securing for the people of
the United States much greater freedom of
religion, expression ... than the people of
Great Britain had ever enjoyed ...the only
conclusion supported by history is that

the unqualified prohibitions laid

down by the framers were intended to give to
liberty of the press, as to other liberties,
the broadest scope that could be countenanced

in an orderly society.

This broader aspect of the freedom of the press

been formulated judicially!® in these words:

... the guarantees of freedom of speech and
press were not designed to prevent the
censorship of the press merely, but any action

of the government by means of which it might

<

10

Bridges v. California, (1941) 214 U.S. 232 (2&5).

Bigelow v. Virginia, (1973 44 L.Ed. 2 &00;

Curtis Fub. Co. v. Butts, (1967) ZBB U.8. 130 (150).

7
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public matters as szems absolutely essential.

1.15 As Cooley pointed out, mere absence of previous
restraints was not enough. Subseguent punishment might
also be odious, unless it is subject to constitutional

limitations.

..+ liberty of the press might be rendered a
mockery and a delusion ... if, while every man
was at liberty to publish what he pleased, the
public authorities might nevertheless punish

him for harmless publications.?

AMERICAMN VIEW

1.16 Since the United States imported the common law
from England, most historians and legal scholars agree
that the fathers of the Bill of Rights understood the
concept of freedom of the press in the Blackstonian sense
of absence of prior restraint.'® Some persons, such as
Hugo Black and Zachariah Chafee, have argu=sd that it

precludes a good deal more.!® Even revisionist historian

t:, Cooley, Constitutional Limitations, II, xii, BB83.
1=, Patterson v. Colorado (1906) 2035 U.S. 4234 (4&32).

1=, See Zachariah Chafee, Jr., Free 3Speech in the
ted States (Cambridge, Mass.: Harvard University
: 19415, In a famous case 1n 17322, involving an

by 2 royal official in Mew York to silence
sm of him by & hostile editor, a plea was made
ile in England, such criticism would, ind=ed, be

Un
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Leonard Levy agrees  that the phrase fresdom of the oress
in the First Amendment waz Man azsurance that the
Conoress was powerlezs to zuthorise restraints in advance

of publication. '@

1.17 The American courts had little opportunity to
explore the problem of prior restraint as the 140 vears
since the Constitution were free from instances of direct
pre—publication censorship. Then came Near Ve
Minnesota, *® one of the most 1i1mportant cases of the
century,. In that case the Supreme Court struck down a

Minnesota "gag law" which was used to enjoin H M Near

from publishing the Saturday Press unless he could

convince the state authorities that his paper would no

longer be a "public nuisance”". This dramatic example of
prior restraint was condemned by Chief Justice Charles
Evans Hughes who declared that the chief purpose of the

liberty of the press was to prevent previous restraints

upon publication.

punishable, "America must have her own laws". See, Faul
L. Murphy, "Certain Unalienable Rights,” Is
Themes (1975).

14, ESee Leonard W. Levy, "Liberty a
Amendment: 1720-18B00" in 0Origins of Amer
Thought 257 (John F. Roche, =d. 1%&7).

nd the First
ican Folitical

S, 283 U.8. &97 (1931).



1.18 The 1331 Mear case, a great hallmark of press

freedom, ruled  the roost for the next 40 vyears fill
another celebrated case aros2 in 1971 now known as the
Pentagon Papers case.®®® It was a case in which the U S
Supreme Court refused to prohibit the New Yor&t Times and
the Hashington Post Trom publishing a series of articles
based on classified Fentagon documents on U § involvement
in Vietnam. The court held by majority that (1) any prior
restraint on a newspaper bears a heavy presumption
against it being unconstitutional; and (2) the government
must meet a heavy burden of showing justification for
such restraint. Later in Torrnillo” it was fairly
established that no governmental agency could dictate to
a newspaper in advance what it could print and what it
could not. Two years later in 19746 the court, after
reviewing prior restraint cases (primarily Near Ve
Minnesota and New York Times v. United States), again

stressed:

The thread running through all these cases is
that prior restraints on speesech and publication
are the most serious and the least tolerable

infringsment on First Amendment rights.?'®

14, Mew York Times v. U.S., 40 U.8. 713 (1371).

17, Miami Herald v. Tornillo, 418 U.S. 241 (1374).

wm

18, Mebraska Fress Association v, tuart, 427 U.S.

16



1.19 In its lead sditorial on 1 July 1971, the day
atter the Supreme Court of the United States had “freed"®

the Fentagon Fapers, the New York Times exulted:

The historic decision of the Supreme Court in
the case of the United States Government

ve The New York Times and the Washington Fost
is a ringing victory for freedom under law ...
the nation’s highest tribunal strongly
reaffirmed the guarantee of the peaplé‘s

right to know, implicit in the First Amendment

to the Constitution of the United States.

INDIA, FRIOR TO INDEFENDENCE

.20 8ince there were no fundamental rights in India
prior to Independence, there was no guarantee of the
freedom of expression or of the press. The footing of the
press was explained by the Frivy Council®® to be the
same as in England, namely, that of an ordinary citizen
so that it had no privileges nor any special liabilities,

apart from statute law.

1.21 However, the history of Indian journalism tells

a different story.

i%

. Arnold v. Emp., A.I.R. 1914 F.C. 11é.

i1
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.22 The first-ever full-fledged newspapet to make
an appearance in the country, the Bengal BGazette, also
known as the Calcutta General Advertiser and Hicky's

Bazette, wa

n

layunched in Calcutta on 29 January 1730,
Highlighting most of the time the vices of the Governor
General, Mr Warren Hastings, and his consort, the
Gazette, edited and published by the pioneer of
Journalism in India, Mr James Augustus Hickey, attracted
the unbridled wrath of the East India Company and was
forced to fold up in 1782 after 26 months of cheguered
publication.

.23 The Licensing Act was dead in England in 1694
and by 1784 it was acknowledged in the courts that "“the
liberty of the press consists in printing without any

previous licence, subject to th

1]

consequences of
2¢

law” .= However, it is a curious riddle that the East

India Company, even after it wa

U]

brought under the direct
control of the British Farliament with the passing of the
Regulating Act of 1773, was expesrimenting with the very
same obnoxious methods to muzzlz the toddling press in
India. When Higky's BGazette was folding up, the =2ditor

wazs in jail and the press was under seizure. Most of the




time Mr Hicky was editing the paper from jail: he was in

1
J

il

i1l for 146 months though the paper was in existence only
for Z& months.

.24 The first press law 1n India was the
Regulations issued by the Governor General in 1799 which
required the submission of zll material for pre-
censorship by the Secretary to the Government of India.
Though pre—-censorship was later abolished, an ordinance
was promulgated in 1823 introducing ‘licensing’ of the
press under which all matters printed in a press, except
commercial matters,required a previous license from the
Governor General. The licensing regulations, though
replaced by Metcalf's Act in 1835, were reintroduced by
Lord Canning's Act of 1857 and it was applied to all
kinds of publication, including books and other printed

papers in any language, European ot Indian.

1.25 The year 1878 saw the passing of the Vernacular
Fress Act which was specifically directed against
newspapers published in Indian languages, for punishing
and suppressing seditious writings. It empowered the
government, for thes first time, to i1ssues search warrants

and to enter the premis=ss of any press, even without



orders from any court. Fortunately, it was short-lived,

being repealed in 1881.%2

1.2& The Newspapers (Incitement to DOffences) Act,

ize a presgs

passed in 1908, empowered a magistrate to

U]
11]

on being satisfied that a newspaper printsd therein
contained incitement to murder or any other act of
violence or an offence under the Explosive Substances
Act. ‘That Act was followed by a more comprehensive
enactment, the Indian Fress Act, 1910, directed against
offences involving violence as well as sedition. It
empowered the government to require deposit of securicy
by the keeper of any press which contained matter
inciting sedition, murder or any offence under the
Explosive Substances Act, and also provided for
forfeiture of such deposit in specified contingencies.
The rigours of this Act were enhanced by th2 Criminal Law

Amendment Act of 1917 and by the Defence of India

Regulations which were promulgated on the outbreak of

o
g
i

First World War in 1%14.

di=shard nationalist and

=1, Sisir  FKumar Ghosh, th
~ika, turned his Bengalil

=

founder of Amrita EBazar FPatril

newspaper 1into an English daily overnight for evading
this restrictive law. The 1878 Act is now best remembered
in the annals of this tremendously influsntial nswspaper
conglomerate.

14



1.27 Both the Acts of 1908 ang 1910 were repealed in
1922 in pursuance of the recommendations of & committes
set up 1in 1921 to the effect that the contingency in view
of which these Acts had been passed was over and that the
purposes of these Acts would be served by the ordinary

law.

1.28 This benevolence was ephemeral. Infuriated by
the launching of tha2 civil disobedience movement in 1931
for the attainment of swarail, the Government promulgated
an ordinanceZZ to ‘control the press’ which was later
embodied in the Fress (Emergency) Fower Act, 1931.
Originally a temporary Act, it was made permanent in

1935.

1.29 The 1931 Act imposed on the press an obligation
to furnish security at the call of the executive. The
provincial governments were empowered to direct a
printing press to deposit a security which was liable to
be forfeited if the presszs published any matter by which
any of the mischievous acts enumerated in section 4 of
the Act were furthered, e.g., bringing the government
into hatred or contempt or inciting disaffection towards

the government; inciting feelings of hatred and enmity

~t,
3]

between different classes o ubjiects, including a public

servant to resiogn or neglect his duty. This system of



executive control and puni

to democratic England.

Basu,=®= it

Star Chamber of press

1=

which English

very preamble of the Act

press” was offensive.2"

AFTER

was an antiguated
of fenc

democracy had fought and suppressed.

shment of the pr= was Toreign
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As point=2d out by Durga Das

revival of thes trial by
23 and the licensing system

The

“"for the better control of the

INDEFENDENCE

S0

1 This in company with the Official Secrets

and various provisions of the Indian Penai Code and the
Criminal Frocedure Code provided the gueer scenpario of
press repression in India at the time of Independence
which prompted owr Constitution—-makers to depart from the
British pattern and draw inspiration from the 160 years
of American experience in the development of press
freadom. It is'only in consonance with this that from the
very beginning, the Indian Suprems Court came to be

influenced by American decisions in interpreting Article

==, Basu, Law of the Fress (Frentice-Hall of India
Frivate Limited, New Delhi, 198&) p. Z257.

2=, Eome of the clause=s of the Act were declared to
be repugnant to  the provisions of Art 1202 of the
Constitution, as 1t then stocd. Cf. Amarnath v. EStats,
A.IOR. 1¢31 Punji. 183 Srinivasza v. Etate of Madrazs,
A.I.R. 1931 Mad. 703 Rama  Shankar v. State, {1954y Cr
L.J. 1212, The Frecss Laws Enqguiry Committee also
recommended repeal of the Act.



19(1) (a) even though while interpreting other provisions

of the Constitution, the court sypressed reluctance in

importing American case-law.Z% The Supreme Court, i

N

the very first case<® that came up for consideration

under Article 19 (1) (a), acknowledged the influence

the U S First Amendment

right %o

freedom of speech and expression 1n our

* Constitution:

Thus, very narrow and stringent limits
have been set to permissible legislative
abridgement of the right of free speech
and expression and this was doubtless
due to the realisation that freedom of
speech and of the press lay at the
foundation of all democratic
organisations, for without free political
discussion no public education, s0
essential for the proper functioning

of the process of popular government,

is possible. A freedom of such

amplitude might involve risks of

abuse. But the framers of the
Constitution may well have reflected,
with James Madison, who was " the

leading spirit in the preparation of the

First Amendment of the Federal U.S5.

=4
»

See K k. Venugopal, "Buarding Free

Frecedents and Frocedures," Span (May 1987), p. 11.

S.C. 124,

of

in the incorporation of the

Speec

Romesh Thappar v. State of HMadras, A.I.R. ig

b,
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Cons=titution, ™ that "1t is better to
l=ave a few of its noxious branches
to their luxuriant growth, than, by
pruning them away, to injure the
vigour of those yielding the proper
fruits . - Quoted in Near v. Minnesota

(28Z% U.S. &07).

1.31 In the result, the positive trend of American
decisions has been followed by our Supremes Court without
any inconsistency. The court not only accepted freedom of
the press as an integral part of the fresdom of speech

but gave it the status of a basic pillar of the

democratic structure on which the Constitution was built.

In Brij Bhushan v. State of Delhi,®* the court held

that the freedom of the press waz one of the most
valuable rights guaranteed to a citizen by the
Constitution. In culmination of this trend, Bennett

Coleman % Ca. v. Union of India=<” referred to the

freedom of the press as “the Ark of the Covenant of the

Constitution". Again in Maneka Gandhi v. Union of

India,=® Justice F N Bhagwati set out the basis for
giving this right the "preferred position”" which the U &
Suprem= Court had conferred on the fre2dom of speech and

press: v

=8, A.I.R. 1978 S5.C. 597.



Democracy iz based essentislly on free debate

1
and opesn discussisn, for that is the only
corrective of governme
democtratic set—up. I
government of the people
penple, it is obv-ous that
be entitled to participate in the democratic
process and in order to enable
him to intelligently exercise
his right to making a choice, Tree and genetal
discussion of public matters is absolutely
essential. Manifestly, free debate and open
discussion, in the most comprehensive sense, is
not possible unless there iz a free and
independent press. Indeed the true measure of
the health and vigour of a democracy is always
to be found in its press. Look at its
newspapers — do they contain expression of
dissent and criticism against
governmental policies and actions, or do they
obsequiously sing the praises of the government
or lionize or deify the ruler? The newspapers
are an index of the true character of the
government, whether i1t is democratic or
authoritarian. It was Mr Justice Fotter Stewart
[of the U 5 Supreme Courtl] who said: "Without
an informed and free press, there
cannot be an enlightened people". Thus freedom
of the press constitutes one of the pillars of

democracy...

12



1.22 In the Nakkheseran cas=*%, while upholding the

right of the magazine to publish the autobiography of a
condemned prisoner, the Suprems2 Court categorically
proclaimed that any attempt on the part of the State or

its officials to prevent the publication of a matter in

iy

newspaper would amount to prior restraint which is a
constitutional anathema. At the sam= time the court felt
that the principles emerqging from the English and
American decisons need some modifications in their
application to our legal system because the sweep of the
First Amendment to the U.S5. Constitution and the freedom
of speech and expression under our Constitution is not

identical though similar i1n their major premises.

1.232 There has been similar thinking throughout the
democtratic world. The Universal Declaration of Human
Rights, proclaimed by the United Nations in 1948, has
enshrined in Article 19 the right to a free press. It

reads:

Everyone has the right to freedom of opinion
and expression; this right includes freedom to
hold opinions without interferences and to

seek, receive, and impart information and ideas

through any media and regardless of frontiers.

22, R _Rajagopal v. _State of T.MN., A.I.R. 1395 5.C. 264,




THE FROBLEM CF ACCOUNTAEBILITY

1.24 When the freedom of the press is con

U]

idered, a

question arises: Whose freedom is 1t? According to the
Statement of Frinciples adopted by the American Society

of Newspaper Editors,

Freedom of the press belongs to the people. It
must be defended against encroachment or
assault from any guarter, public or

pri

ivate. =

1.25 The Code of Ethics, adopted by the U & Society

of Frofessional Journalists, says:

Freedom of the press is to be guarded as an
inalienable right of people in a free

society.=?

1.26 Thus it can be szeen that the press is
performing an important public function. At the same time
the press is not a public institution. As pointed out by
Rajeev Dhavan, its ownership pattern, methods of public
accountability, channels of promoting equal access to all

the members of the public, and working patholegy are such

TO

. éArticle I of the Statement of Frinciples,
adopted by the ASNE board of directors, ZI7 October 1975
thizs code supplants the 1522 code of ethics ("Canons of
Journalism").

#1_, The Code of Ethics adopted by the 1973 annual
convention of Sigma Delta Chi.
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that it must be treated as a private enterprise. It only
performs cértain functions which are important to the
public. Whereas there iz public interest in maintaining
certain institutions like judiciary, there is also a
public intere=zt in maintaining the freedom of expression
of individuals and ensuring that thes= individuaals -
whether in the form of the press or otherwise - should be
allowed to perform certain functions which are in the
public interest.* An attempt has been made to try and
balance various aspects of the public interest and it is
in this context that the problem of accountability

assumes importance.

1.37 Increasingly, readers are being given the
opportunity to talk back to newspapers, in "op-e=d" pages,
expanded letters-to-the-editor sections or before the
press councils. The Sigma Delta Chi cod= of ethics
éupports the philosophy behind these relatively recent

developments:

Journalists recognize their responsibility for

offering 1nftormsed analysis, comment, and

editorial opinion on public evenis and issues.
nt

They accept the obligation to preses such

"

e
=2

p.174.

. Dhavan, Contemct of Court and the Fress (1%8Z:,
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2xperience, and judgment gqualify

them for it.

Journalists should be accountable to the public
for their reports and the public should be

encouraged to voice its grievances against the
media. Open dialogue with our readers, viewers,

and listeners should be fostered.=*

1.78 External regulation especially government
actibn being an unbearable anathema, the golden mean is
self-regulation by the profession itself. The first
Eritish Royal Commission on the Fress had also felt that
the means of maintaining proper relationship between the
press and the society lay not in government action but in
the press itself. It is out of this concern that the
concept of a Frezss Council or a Court of Honour had

evolved.

==

. Swain, Reporters’ Ethics (1978), pp 10&6-07.
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CHAFTER 2
THE CONCEFT OF A REGULATORY MECHANISHM

The sole aim of journalism should be service. The
newspaper press is a great power, but jJust as
unchained torrent of water submerges the whole
countryside and devastatez crops, even so an
uncontrolled pen serves but to destroy. If the
control is from without, it proves more poisonous
than want of control. It can be profitable only when
exercised from within.

Mahatma BGandhi

2.1 The concept of a regulatory mechanism fTor the press
had originat=ad in Sweden, the country which contributed the
ingenious idea of setting up an Ombudsman with authority to
inguire into and pronounce upon grievances of citizens against
the execuiive branch of government. The Swedish Fress Council,

called the Court of Honour, was set up in 1914, and 1t 13 a

voluntary body composed of repressniztives of the press. Ther

m
(]
Wi
[n]

is

ar: Umpudsman of the press who 1s generally a

professional judges. All complaints against the press arz first

~+

=creened by the Ombudsman, and if found worth inguiry, are

tTorwarded to the Press Council for consideration.

2.2 Today there are more than four dozen press and media

24



councils in various countries. & few of them, including
tho=e in India, Italy, the Netherlands and Turkey, have
beeQ set up under the statutes. The composition and
complexion of the councils differ: thes Italian and Dutch
Fress Councills have nothing fto do with publishers and
confine their activities to the maintenance of
professional standards of journalists. The Metherlands
Council consists of two Jjournalists, two non-journalists
and a jurist as Chairman. Norway's Fress Council also has
lay members whereas the Austrian and Burmese Fress
Councils have no lay members. In Denmark and Germany, the
Councils address themselves only to publishers. The
fustralian Press Council strives to promote the people’'s
right to be well served by a "free, courageous but self-
restrained press". In Canada the Fress Council "helps to
foster a sense of professionalism” as also to set
=tandards and encourage Jjournalists to discuss their

problems on an organised basis.

~~ 4
s

. > Free enterprise, as pointed out by H Fhillip
Levy, is a prerequisite to a free press, and free
enterprise in the case of newspapers would generally mean
commercially profitable enterprise.® However, the claims

of society and the claims of commerce have to be

)

i, H Fhillip Levy, The Fress Council: History,
Frocedure and Cases (New York: Macmillan, 1967}, p.B.



reconciled without any government interference. The best

way 1s self-reqgulation by the profession itself. The

means of maintaining the proper relationship between the
'press and society, as observed by th=2 First Royal
Commizssion in England, lay not in government action but

in the press itself.

2.4 The concept of a press council as a self-
regulatory mechanism, fre=e fTrom interfgrence and
influence of government, has been described as a
mechanism for media responsiveness to the public.® The
MacBride Commission, set up by the UNESCO, has said:

We are convinced that the widespread
establishment of such bodies would foster the
gradual elimination of news distortion and
would encourage democratic participation, both
essential ways to future communication.”™

2.5 However, there 1is another philosophical view,
expound=2d by Johm C Merril of Columbia University and
others, that the press councils amount to interference in
the freedom of the press. Merril says:

... the individual journalist should resist any
effort to take the decision-making out of the
hands of individual medium and invest 1t in
=ome outside authorityv. Such outside
authorities would include any branmches of
government, advertisers or pressure groups,

including press councils, the professional

=. Sandman, Rubin and Sachman, Mediz, p.3.

=, Manvy Voices, One World, p. 248.




organisations or zocieties of any kind.=®

2.& This radical libertarian vieaw iz not shared by
many. Describing the Fresz Douncil az a buffer between
the press and the public, Justice Mudholkar, first
Chairman of the Fress Council of India, says:

It is the Fress Louncil that the journalist,
the proprietor, the government and ordinary
newspaper readsr can look up fto for
safeguarding the freedom of the press. It is
the Council and the Council alone that can

be the guardian of the press in this country.
If at any time the Council chooses to remain
dormant one would say that the freedom of the
press is in danger.®

Another Chairman of the Council, Justice A N Grover,
considers the role of the Fress Council as "essentially
to be of an impartial arbitrator on issues affecting flow
of information in general and the press freedom in

particular".®

GENEEIS IN BRITAIN

2.7 1t was the British Fress Council, established in
1953, which served as a model and provided an impetus for
the setting up of such councils in many countries in the
sixties.” The idea of establishing such a council can be

traced to the Report of thes Royal Commission on the

4, Merril, The Imperatives of Freedom: A Fhilosophv
of Journalistic Autonomy, p.lZ.

*. Mudholkar, Fress law, Tagore Law Lectures, p. 1Z27.
. The Fress Council of India Review, April 1280.

Z. The EBEritish Fress Council was abolished and the Fre
Complaints Commission came into being on 1 January 1291, T
main difference between the Fress Council and the
Complaints Commission is that while the Fress Council
responsible for the preservzticr of the freedom cof the

the Fress Complaints Commission has only to ensure a
=tandard of conduct by Eritish newspapers. Besides,
Commission, while dealing with complaints against the pres

is to be guided by a code of conduct.
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Fress, presentad to the EBriti

m

h FParliament in 1%4%. The

31

Commission was appointed in 1947 with Sir David Ross of

Oxford University a

b1}

its Chairman to inguire into the
financs, control, management and ownership of the press
with the object of "furthering the free expression of
opinion through the press and the greatest practical
accuracy in the presentation of the news". Though it was
generally agreed that the British Fress was inferior to
rnone in the world, the Commission found much to
criticise. Fointing out the fact that a newspapetr is
produced by a profession grafted on to a highly
caompetitive industry, the Council found that the ideals
of the profession could only be realised within the
conditions set by the industry. Caught betwixt the
delicate and difficult problem of reconciling the claims
of society and the claims of commerce, the Commission
recommended that the press itself should create a central
organisation which should b2 caled the General Council of

the Fress.

2.8 The envisaged objects of the General Council
were to saftequard the freedom of the prass; to encourages
the growth of the sense of public responsibility and
public servica amongst all en:

2d in the profession of

=

T
Jul

journalism — that 1s, in the editorial production of

newspapers; and to further the efficiency o

t,

Che
profession and the well-being of those who practise it.

28
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voluntary body to be

n

et up by the press, the

fectiveness on i1its moral

1]
y

Co.nmci. would depend for i1ts

suthority rather than on any statutory sanctions.

2.7 The Report of the Royal Commission was debated
b+ the Adouse of Commons on ZB July 1949, Following the
dezate., the Newspaper Froprietors® Association and the
Newzpacer Society met to consider how the Fress Council
ervisaced by the Royal Commission was to be established.
However, the endeavour was lackadaisical as the press was
irn no hurry to forge fetters for itself. Two years
elapsed before the proprietors were able to produce a
draftt constitution and another two years passed in
demating such guestions as what the function of the Fress
Council was to be, what representation on the Council was
"tz be eccorded to the various‘const;tuent bodies and
wh2ther representatives of the public should be admitted
tz membership. Ferturbed by the unconscionable delay,

Z J Zimmons introduced a private member’'s bill to
zablish a Press Council by legislation. Though the EBEill
ma2=z nc furthsr progress after the second reading, the

=zzoe izken to set up a statutory body seem to have had
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the work of the Jjoint
commitise. Finally, the press, more under duress than of
it owr fres will, set up a Fress Council of its own

ma: ing. Had it delayed doing so much longer it was

1]
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virtually certain that Farliament would have imposed one
by l2gislation. The press might be divided in its views
on a number of matters but was guite united in 1ts

opposition and resistance to statutory control, the very

negation of freedom of the press. A free press required

-+

reedom to govern its=2lf. The creation of the FPress

Council gave it the opportunity to do so.®

2.10 The British Fress Council came formally into

-

existence on-1 July 1933Z,

The Constitution of the Council

2,11 In the beginning the British Fress Council was
a professional body consisting entirely of
represantatives of the newspaper industry and having as
its chairman a member of the press. This depariure from
the recommendation of the Roval Commission was corrected
on the recommendation of the Second FRoyval Commission
(under the chairmanship of Lord Shawcross) when a2 new
constitution was adopted on 1 July 1243, The former title
‘The General Council of the Fress’ was revoked, and the
new title "The Freszs Council’® was substituted. The
objects, recommend=d by th= First Royal Commission and

set out in the 1957 constitution, wers re—adoptad with

=

. Supra note 4, p.1l0.
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P

=light amendments. As they s=tand today the objiects are:®

n

(1) To preserve the sstablished freedom of the

l
[l

Bﬁiéish Fress.

(11) To maintain the character of the British Fress
in accordance with the highest professional and
commercial standards.

(ii1) To conszider complaints about the conduct of the
press or the conduct of persons and organisations towards
the press; to deal with these complaints in whatever
manner might seem practical and appropriate and record
resultant action.

{iv) To keep under review developments likely to
restrict the supply of information of public interest and
importance.

(v} To report publicly on developments that may
tend towards greater concentration or monopoly in the
press (including changes in ownership, control and growth
of press undertakings) and to publish statistical
information relating to them.

(vi) To make representations on approptriate

pccasions to the government, organs of the United Nations

n

and to press organisations abroad.

®. art £ of the Articles of Constitution of the
Fress Council approved by the Newspaper Froprietors
fAzsociation Ltd., The hewspaper Society, The &cottish
Dzily Newspaper Society, Scottish Newspaper Froprietors®
Azsociation, The Institute of Journzlists, The HNational
Union of Journalistz and The Guild of Eritish Newspaper
Editors. :



(v1ii) To publish periodical reports recording the
Council ' s work and to review from time to tim=

developments in the press and the factors affecting them.

2.12 Under the 1237 constitution the Council
contained no representatives of the public, but consiste=d

tives of, and appointed by,

1]
ot

of 20 members, all represent
the constituent organisations on an agreed allocation.
When the Council was reconstituted in 1943, the

professional representatives were reduced by five, and
five lay members wersa aapointed in their plac=. In this
way the first Roval Commission’ s recommendation that the
Council should consist of 25 members, trepresenting
proprietors, newspaper and other journalists, and lay
members amounting to 20 per cent including the chairman,
was met. The first independent chairman chosen was Lord
Devlin, a judge whose exceptional legal talents had taken
him to the House of Lords, and who had the further
advantages of great experience of public service in other
fields. The third Roval Commission suggested in 1977

parity between lay and journalist membars in the matter

of rights and privileges for the purpose of instilling

[Ju)

reater public confidence regarding the impartialifty and

efficiency of the Council. Since 1377, the stature of the

n

Council has undoubtedly grown y=ar by rear, as indeed has

the amount of work with which it deals.

s
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IM THE U.&. AND ELSEWHERE

2.1% In the United Etates. wnere any restraint on
the press is constitutionally abhorrent, the proposal for
the establishment of a press council made by the Hutchins
Commission on Freedom of the Fresz in 1947 was rejected
by most news organisations. It was only in 1973 that a
National News Couﬁcil, on the lines suggested by the
Hutehins Commission, was created "to serve the public
interest in preserving freedom of information and
advancing accurate and fair reporting of news". Its
members and advisers, numbering Z0 in 1975, included five
lawyers (two former State Judges), one member of
Congress, ten media trepresentatives, one businessman, two
civil rights leaders (one firom the clergy), and one

educator.

2.14 When the Second International Conference on
Fress Councils and similar bodies was held in Kuala
Lumpur in 1989, in compliance with the mandate of the
first such conference held in 1985 (also at kKuala

Lumpur), 109 delegates participated.?®® This as well as

1o, The representatives included those Trom
Australia, Canada, Czechoslovakia, Denmarl, India,
Indonesia, korea, Mew Zealand, Mepal, Norway, the
Fhilippines, Sweden, Sri Lanka, Thailand, Turkey,
Yietnam, the United Kinodom, the United EStates of America
and the Union of Soviet Socialist Republics.

-



the Third International Conference held in MNew Delhi in
1992 affirmed the kKuala Lumpur declaration of 19835 and

reatfirmed their adherence to the concep

ot

~h

ot a free and
responsible press as enunciated in it. According to that
declaration:

1. The right of free speech iz a fundamental
and inviolable human right. Freedom of the
press is an essential corollary of that
right. That freedom is neither a proprietory
right of publishers nor a privilege of
Journalistssy; it is the right of the people

to be informed.

)

. Freedom of the press involves the
corresponding duty of responsibility upon
the press, involving the acceptance of and
compliance with high ethical standards by

aditors and journalists.

Z. The institution of press councils and
similar bodies is a desirable method whersby
the freedom of the press and the
corresponding duty of responsibility may be

developed and enhanced.

4. The method whereby a press council or



imilar body 1= constituted 1= a matter for

n

mn

ach country or region, and will
necessarily reflect such factore as its
legal traditions, constitution,
spcio—economic development, culture and
civilisation. However constituted, a press
council or similar body must be autonomous
and independent of government or any other

outside interference.

2.15 The Australian Fress Council has suggested the
constitution of & World Association of Fress Councils.
Though the Fress Council of India does not think it
advisable to have such a formal association, because of
its financial implications, it feels that informal
arrangements like holding periodical international

conferences of press councils and other press regulatory

bodies would be preferable.?!?

11, Press Council of India, (19921-%Z) Ann. Rep. Z27.
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CHAFTER =
EMERGENCE AND REVIVAL OF THE FRESS COUNCIL
MMluis  custoediet fpsoes custodes? (Who will
guard the guards themss=lves?)

- a rhetorical querry by second century
Roman satirist Decimus Junius Juvenalis.

Z.1 The first Fress Commission of India expressed
mixed feelings about the "standards and performance" of
the press.®* It observed that despite shortcomings such
as vyellow journalism, sensationalism, malicious attacks
on public men, indecency and vulgarity, the country
possesses a number of newspapetrs of which any country may
be proud of. Many journalists who appeared before the
commission assured it that "if the responsibility of
regulating the profession 1s left to the jJournalists

themzelves, they would enhance the prestige of th

i

profession and ensure that Indian journali=m progreszes

along healthy lines".=

*. FReport of the First Fress Commission {(1952-34;,
Chapter XIX, pp IZ7-54.

=, Ibid, p. 352.



2.2 The Commission concluded that the best way of

maintaining professional s=tandards in journalism would be

n
i}

“"top bring into existence a body of people principally
connected with the industry whose responsibility it would
be to arbitrate on doubtful points and to censure anvone
guilty of infraction of the code." The body recommended
by the Commission was a statutory =z2ll-India Fress
Council.™ Maintaining editorial independence,
objectivity of news presentation, fairness of comment,
fostering the development of the press, pratecting it
from external pressures and regulation of the conduct of
the press in the matter of such objectionable writing as
was not legally punishable were also suggested as the

objects and functions of the proposed Council.

Z.% The Fress Council of India was first established
in 1966 under the Fress Council Act, 12465 with the obiject
of ‘"preserving the freedom of the press and of

maintaining and improving the standards of newspapers in

India®. = Though the firet Fress Commission had
recommended the setting up of such a statutory and
antonomous body as early =5 in 1954, 1t came into

2l

n

tence onlvy 2t the end of a duodecennial exercise of

cheguered legislation. The Eill introduced in 1954 for

. Ibid, pr. 947, p. 3I5Z.

*. Preamble of the Act.



the constitution of a press council lapsed with trh=

dissolution of th= Lok Sabha in 19537 and nothing was dons
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espita the continuing demand from varlous
journalist organisations, till 1942 when the Nationai
Integration Council called for the immediat=
establishment of & press council. A fresh Bill was
introduced in the Rajya Sabha in July 1963 and, for lack
of priority in the government 1list of parliamentary

business, it took two full years for it to become an

Ll

D

ct on 12 November 1965. Even then it todk another

g
5

1]

ig months for the actual establishment of the Council
on 4 July 194& with Justice J R Mudholkar, a sitting

Judge of the Suprem= Court, as chairman.

Z.4 The very concept of the Fress Council emphasises
tha fact that it is a representative body of the press as
a whole; vet it was bogged down in the gquagmire of
competing sectional c¢laims over its composition. The
pulls and counter pulls became so intense as to ftake tnhe
issu2 of composition to the court. However, the Delhi
High C=zurt cismiszsed the writ petiftion, rejecting the
contention that f£he Council was not constituted in
accordance with statutory provisions. Irked by tne

controversy, Justice Mudholkar resigned and Justice A

)\

Raj

gopal
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a retired judge of the Supress

%. The Fress Council Act (24 of)r 1945,
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Chairman in May 15468,

" 32.2 The ttatement of 0Objects and Reasons of the
Fress Council Act, 194645 stated the broad expectations
from the Counc:il which was to be "an autonomous body ...
and was to regulate 1ts own procedure’. It was "to
safequard the liberty of the press, evolve and maintain
standards of Journalistic ethics, keep under review
developments tending towards monopoly and toncentration
of control and promote research and provide common
services for the press'". It was to consist of '"people
principally connected with the press ... as well as a few
membetrs ... reptresenting the interests of education,
literature, law and culture ... and also public opinion
through thres members drawn from Farliament. The
procedure laid down by Section 4 of the Act for the
selection of the Chairman was that he would be nominated
by the Chief Justice of India. According to the same
Section, 22 other members were to be selected by a three-
member selection committee comptrising the Chief Justice
of India, the Chairman of the Fress Council and & nominee

of the Fresident of India. Of the 2Z, thirteen wesre to

jug
I

from among the working journalists, including not l==s

n

|
N

than 1% editor

]
n
{

who did not own or carry on the buszines:

of management of newspapers., Of the editor not less than

"

three were o be of newspapers published in Indian



languages. Si1x memberzs were to be nominated from  amongst

persns who own=d or carried on the businesss

~h

managament

of newspapers. The rest of the +three memb=srs were to be
from -« among the nominees of tha University Grants
Commission, Bar council of India and the Sahitya Academy.

Thres members of Farliament - two from th Lok Sabha -

i:]

were to be nominated by the presiding officers of the two
Houses. The Chairman and members were to hold office2 for
three years. The tasks of the Council were widely
enumerated to include helping newspapers to maintain
their standards, build a code of conduct, maintain high
standards and “foster a dus sense of both the rights and
responsibilities of citizenship,” to encourage a 'sense
of responsibility and public service among all those
engaged in the profession of journalism," to review the
concentration of power amongst newspapsrs and  any other
factors which may hinder the dissemination of news in the
public interest and finally to ptromot2  technical
research.® However, the powers given to the Council were
not so extensive. Apart from the power fo censure, 1% had
no  power except  the power fo zummon and enforce  the

attendance of witnesses, to require  the discovery and

production of documents, to recelve avidgence on
atfidavits, to issu= commission for the =xamination of
witnessss and documents and o resguire the publisher of

4.3



any newspaper o furnish informsftion on =uch peoints  as

the Council deems necessary.”

Z.6 A 20-member Advisory Committee with the Minister

of Information and Broadcasting as chairman wa

n

constituted 1in 1968 to "study the existing Act under
which the Fress Council of India has been set up and to
suggest such amendments as may be considered necessatry to
enlist for the Council full and effective cooperation
from all sections of the press and the public and to
enable it to play its due role in preserving the freedom
of the press and improving the standards of journalism in
the country which are in conformity with the basic
objectives of the Council". Based on the report of the
Committee, submitted on 31 October 1968, the Fress
Council Act was amended in 1970. One of the principal
cthanges was to include news agencieswithin the scope of
the authority of the Fress Council.® News agencies were
also given membetrship on the Council. The Council was
given the responsibility to undertake studies of
publications of foreign embassies in India and
investigate the extent to which newspapers got subsidies

from foreign governments., Endowed with the dual duty of

7. Id., =s.14.

8, The Presz Council Act, 1270, S=2 § & 10, {amending
Sz 12 and 13 of the Fress Council Act, 196%:.
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defending the press and of 1moroving profsssicnal
standards, the Council was now required  to “promote &
better Ffuncticna ralationship among =211 classes of

persons engaged in  the production or publication of
newspapers or in news ag2ncies". To i1ts power of censure
was added th= power to "warn and admonish"  Jjournalists

and editors. Fower was given %o requirs the concerned

newspapestr to ublish the results o

~t

the Council's

inguiry. The Council could requisition public records
from offices and courts. But it was made clear that a
newspaper editor or jJjournalist could not be compelled fo
disclose the source of his information. Though the status
of the Council was enhanced to that of a chief negotiator
in all disputes relating to the press, those disputes
between the proprietors and journalists to which the
Industrial Disputes Act, 1947 apply were 2ucluded from

it purview.

Z.7 In this study we are not very much concernesd

+

about the 1945 Act, including ifs amenaged version of
1970, except to note that the paramount function assigned
to the Council was "to help n=2wspapers and news Aagenciles
maintain their independence” and "to build up a code of

conduct for newspapers and news agen

N

ies and journalists

in accordance with high professional standzards". Enmeshead

in factional controversies, the Council could only



proceed very slowly in the initisl stages. As soon as it

n
n

azguired momentum, 1ts caresr was wound up as part of the
legislation against the press during the emergency,” on
the specious plea  that "1t was not able to carry on its
functions effectively to achieve the objects for which
th2 Council was established". This charge did not hold
water because in its decade-long existence, the Council
had considered ne=arly 1,000 complaints - mostly either
against or by the State Governments - and an awareness
was created in the public mind about the role and
functions of the Council. Though the Council did not
formally evolve a code of conduct, those adjudications,
bezides redressing the grievances, helped to build up a

1

(I ]

ood case law serving as a code of conduct. Reserving a
detailed post—-mortem to subsequent chapters, it would be
suffice to point out here that the Second Fress
Commission had declared that it had done useful work and
recommendad not only its continuance but a larger ambit
of its powers and functions. The abolition of the Council
was only a corollary to the offical attempt to extinguish
the flame of freedom during the black days of 1975-77.
And viewed in  that context, the Repeal Act of 19746 was

nothing but an encomium, albeit incognito, to the

-t

-ty

commendable performance o the Council. And it is

pertinent to repeat the words of the first chairman of

%. The Fress Council Repeal Act, 1976.
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the Council:

If at any time the Council chooses to remain
dormant one would say that the fresdom of the

press is in danger.,'©

REVIVAL AFTER EMERGENCY

Z.8 With the restoration of press freedom atter the
emargency, the Fress Council was resuscitated with the
enactment of the Fress Council Act, 1978. Though
basically a copy of the =arlisr legislation, the n=w Act
made certain significant chanoes in respect of the powers
of the Council. It was given explicit power to make
observations on the conduct of any authority, including
the government.?®*? As  a safeguard against frivolous
complaints, the Council was given power o reject a
complaint in limine if in the opinion of the Chairman
there is no sufficient ground for holding an  i1ngquiry.?'=
In order to make the Council viable, sslf-dependent and
autonomous, it was given power to levy fees from

nawspapers and n2ws  agencies besides receiving grants

o, Madholkar, J., Fress Law (Tagore Law Lectures

L1, The Fress Council Act, 1%78. Section 13(4).

1=, Ibid, 5. 14. During the three-year term of the
Tourth Fress Council (19BE-%1), a total of 494 cases were
adjudicated whilzs 1,195 were dismiss=d at the preliminary

stage.



d
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~om thz government.

-
)

Z.% The British Fress Council, when first formed in
195%, consisted of 20 members, all representing the
protession. It conftinued == an exclusive professional
body consisting entirely of representatives of the
newspaper industry and having as chairman a member of the
press till 19247 when i1t was restructured o include five
lay members in accordance with the recommendation of the
Roval Commission. The size of the Council was kept the
same and Lord Devlin, an illustrious judge, was chosed

(by the press itself) as its first independent chairman.

Z.10 The 19465 version of the Indian Fress Council
consisted of a chairman, nominated by the Chief Justice
of India, and 22 other members of whom three were from
among persons having special knowledge or experience in
the field of education, =cilence, literature, law or
culture; and three from among the members of Farliament.
In the 1978 Act, the number was raised_to =B besides the
chairman. The chairman, instead of being solely nominated
by the Chief Justice, has to be nominated by a three-

member committes consisting of the Chairman of £

x
f

Council of States (Rajya Sabhal, the Speaker of the House

of the Feople (Lok Sabha) and a person =lescted by

ot
T
i}

members of the Council. OFf the other Z8 members, 13 sh

h
ot
]
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be nominated Tfrom among the working Jjournalists, siu

shall bz from among psrsons who own  or carry on the

business of management of newspapers; one from among
persons who manag:s news agencies; three shall be persons
having special knowleadge or practical experience in
respect of education and science, law and literature and
culture, nominated respectively by the University Grants
Commission, the Bar Council of India and the Sahitya
Academy; and the remaining five shall be members of

Farliament.

F.11 Though the Indian Fress Council closely
resembles the EBritish Fress Council in many respects, no
uniform pattern can be drawn from a comparative study of
different press councils functioning in the world. The
constitution of the Mew Zealand Fress Council is on the

British pattern. The Swadish Court of Honour,

it
T
i

progenitor of modern press councils, has normally a

wm

former judge of the Suoreme Court az its president; but
in Ontario, a former university president 1= ths chairman

of the Fresz Council. Zoth in the ustrian and Burmessa

1
I

Fress Councils, there are no lay members. In Indonesia

n
ot
e

w

the membesrs are chosen by the2 government for  the
exclusive purposs of advising the government on  press

matters. Though the siz= of the press 13 as miniscul

n
nu
i

itz territory, Israel has the largss+t oress council  with



=T Z0. Thouoh no guslification

i
|
T
m
]
T
e
n
!
b
!

il
Pt
in

prescribed

-+

for a person tz2 be appointed az chairman of th Fres

mn
11]

in

Counci1l 1in Indiz, ftaking into account the guasijudicial

nature of the duties and responsibilitiez entrusted o
the Council, a retired judge of the Supreme Court has =zo
far always beer appointed as chairman. '™

Z2.12 The most important function of the Fress

Council 1s to adjudicate complaints; the gradual and
steady increase in the number of complaints is an
indication of the fact that the performance of the
Council is being appreciated and recognised by the people
who have great faith and confidence in the functioning of
the Council. In its first full annual report (1967), the

Council described the importance of this function thus:

The Press Council is intended not only to protect
the freedom of the press but also the rights of
citizens ensuring that they are served by a healthy,
non—-scurrilous, public—-spirited and independent
press. Adiudication of complaints against the
behaviour of the press and also behaviour of others
towards the press thus constitutes the most
important function a press.council is reguired

to perform.

EL M Justi

unztice F B Sawant, a former Jjudge of the
Supreme Court, succeeded Mr Justice R & Sarkaria as
Chairman of the Frezs Council of India following the
expiry of the second three-year term of the latter on 23

July 1995,

a7
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Z.1%3 A study of the Anncal Reports would reveal a

progressive increasa in the2 in:

ul

titution of complaints and

11

their disposal by the Council in recsnt years with

un

consequent acceleration of the process of building up 2
code of conduct for newspapers and newsmen. Norms of
2thics have now been extended fto new arsas. Frivacy 13 a

typical example of such extension.
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CHAFTER 4

THE COUNCIL IN ACTION

4.1 The Fress Council with its wide range of
responsibilities works through standing committees, the
most important of which is the Inquiry Committee. There
are six committees: Inquiry Committee (I & 1I), Selection
Committee, Finance Committee, Library Committee and All
Furposes Committee.? In the matter of functioning through
committees, the Fress Council of India follows the
Eritish Fress Council which works through two standing
committees: the General Purposes Committes and the
Complaintz Committee. The General Furposes Committee
deals with what has been described as the positive side
of the Council 's work; this includes keeping under review
the law on such matters as censorship, contempt of court
and libel, press  monopoly and prepare statistical
information on thesz2 developments. It also handles
complaints about the conduct of other people against the

press while the Complaintzs Committee handles the negative

1, Section B(1) of the Freszs Council Act 1978

empowers the Council to constitute from amongst its
members any committee for performing its functions.
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ide of th Council s work, complaints about the conduct

of thes press.

WHO MAaY MAKE & COMPLAINTY

4.2 Dispensing with the rigidity of locus standi,

any mamber of the public is entitled +to lodgse A
complaint® against a newspaper, news agency, editor, or
other working Jjournalist, alleging a breach of the

recognised ethical canons of Journalistic propriety and
taste in the publication or non—publication of a
matter.® Cases can also be initiated by any member of
the public against a professional misconduct of
journalists whether they be on the staff of a newspaper
or engaged 1in  fre=2lance work. On the contrary, the
Eritish Fress Council deals with complaints against

newspapers, not against individual journalists; the

<. The Fress Council Act, 1278. § 14(1}). However, as
held by the Council in Dr Satvanaravanan Dave v. Indian
Express, (1982-%0G) Ann. Rep. 111, when the impugned
criticism is against any individual, right to reply 1is
restricted to the affected person and no third person has
locus standi. The rule of locus standi ensurss that the
proo = 3f the Council shall pot normally bz invoked atf
the instance of s person who has no special stake or
interest in the matter. See Lalit Mohan Gautam v. Indian
Express, (1920-%1) Ann. Rep. 12Z.

=, "Matter” meanz an articles, news item, news
report, or any other matter which 1= oublished by a
newscaper or transmitted by a news agsncy by any means
whatsoever and includes a cartoon, picturse, photograoh,
strip or advertisazment. Yide Regulation Z{(=: of the Fresss
Council (Frocadurs for Inguiry) Requlations., 1977

S0



editor azacceptz responcsibilifvy not only for what appears

in his newspsser, bui also  for  the behaviour of his

B
ol

Limitation of time 1s provided under regulation
Iy f) for filing complaints: within two months in  the
case of a complaint relating to the publication or non-
publication of any matter in respect of dailies, w=eklies
and news agencies; and within four months in all other
cases. In the case of a complaint against an editor or a
working Jjournalist, alleging any professional misconduct
other than by way of publication o+ non-publication of
any matter, the same shall be lodged within four months
of the misconduct complained of. The Council in its
discretion may condone the delay. The complaints can be
against the press as well as by the press. A newspaper, a
journalist or any institution or individual can complain
against the Central orr a State Government or any
organisation or persn for interference with the free
functioning of the press or encroachment on the fresedom

of the press.

4.4 FRemirniscent of the =statutory reguirement of

issuing notice to %

o
th

opposite party prior to ths

launching of the litigation under many snactment

n

» 1t iz

a Tirm rule of . the

-

‘rr2ss  Council that before it will



accept a complaint the agorieved person must sesk redress
from thes =2ditor of th2 newspaper drawing his attention ©to
what the complainant considers to be a breach, o7
Journalistic ethics or an offence against public taste
Such  priocr refesrencz to the editor afftords him an
opportunity either to take remedial action or to clarify
the position, sometimes to the satisfaction of the

prospective complainant.

4.5 Should an aggrieved person fail to obtain
satisfaction from the editor, he can then make his
complaint to the Fress Council.® He should encloszse with
his complaint copies of correspondence with the editaor;
if no reply has been received from the editor, the fact

should be mentioned in the complaint.

4.6 The complainant has, in his complaint, to oive
the nam= and address of the newspaper, editor or
journalist against whom the complaint 1s directed. A
clipping of the matter or news item complained of, in

-..iida1, =hould accompany the complaint. The complainant
has ¢to state in what manner the passage or news item or
the material complained of 1s objlectionable. He should

also supply other relevant particulars, 1T any.

4. The complaint may be sent to: The EZ=cretary,
Fress Council of India, Faridkot House (Ground Floor:,
Copernicus Marg. New Delhi 110 001,

==
ot



4.7 In the case of & complaint aoainst non—
publication of material, the complainant will, of course,

say how that constitutes a breach of Jjournalistic ethics.

4.8 In order to nip vexatious ot  frivolous
complaints in the bud itself, the Council 1is given the
power not to take cognizance of a complaint dif in the
opinion of the chairman there i1s no sufficient ground for

holding an inguiry.=

4.9 The Fress Council will not deal with any matter

which is sub judice®. The complainant has to declare

that "to the best of his knowledge and belief he has
placed all the relevant facts before the Council and that

no proceedings are pending in any court of law in respect

=, The European Court of Human Rights in Strasbourg
is also following a similar practice. Every petition or
complaint will be considered first by the European
Commission for Human Rights, the investigative arm of the
Court. 1In order to prevent ogovernments having to deal
with a wvast number of vexatious or unfounded petitions,
the Commission has a sub-committee to weed out such cases
and to conduct preliminary inguiries. When cases are
accepted as bona fide they are first referred to
governments, and efforts are made to se=ttle them by
friendly negotiations. If these fail, the Commission has
the ultimate remedy of referring th2 cass to the Court.
See Faul Martin, "Europe's Court of Last Resort,"
Reader ‘= Digest (Bombay: July 198&), pp. &6—70.

e, I+ 8§ VY Charupure v. Midday, (15B89-50) Ann. FRep.
181. Froceedings against the newspaper were dropped by
the Council when it was brought to its attention that a
suit relating +fto the impugned report was pending 1in
Bombay High Court. See sec 4(3) of the Act.

=-T
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of any matter alleged in the complaint'. A declaration
that "he shall notify tha2 Council forthwith if during the
pendency of the inguiry before the Council any matter
alleged in the complaint becomes ths subject matter of

any proceedings 1in a court of law" is also necessary.

4.10 In Britain, it legal proceedings in respect  of
the subject matter of a complaint have been instituted or
are threatened, the Fress Council will defer the
complaint until after the proceedings have been concluded
ot abandoned. If such proceedings are threatensd, or if
the Council considers they are likely, it will require
the complainant either o abandon the proceedings or to
wait until they have been disposed of by the court. Where
the complainant decides to abanmzn legal proceedings and
proceed with his complaint before the Council, the
newspaper 1s protected from subsequent legal action. The
press councils are at best quasi judicial bodies and

their proceedings must give way to court proceedings.

4.11 Clement Jones, a former British editor and a

member of the British Fress Council for =2ight ye=ars,

AYS3

ligation on the part of the
Fresz Councils not to usurp the courts of law
and they should refuss to dea with cases whers

there is an ocbvious and serious remedy at law,



unless the complainant gives a clear
t to go to law subseguently,
using the Council s adjudication fto buttress

his legal action.”

HOW A COMFLAINT IS DEALT WITH

4,12 On taking cognizance of a complaint, the editor
or Jjournalist concerned is asked to show cause why action
should not be taken against him. After receiving the
written statement and other relevant materials from the
opposite party, the secretariat of the Council prepares a
dossier and places it before the Inquiry Committee. The
Committee screens and examines the complaint in necessary
details andy if need be, calls for further particulars or
documents. The persons concerned ares given opportunity to
give oral evidence by appearing before the Committee
personally or through their authorised representatives.
The British Fress Council has so fTar refused to permit
legal representation to prevent its proceedings becoming
too formal and legalistic. There the proceedings are
informal. However, legal practitioners can alsa be
authorised to appear before the Committee and the Council

in India.

7. Trikha, The Fress Counci: A szalf-regulatory
MEERAAiISHM fBr tRE Bress (Bombayi Somaiya, 1986), p.41.




4,15 After the Inguiry Committee reaches 1ts
decision, the findings and recommendations  will be
forwarded to the Council, which may or may not accept
them. The Committee g¢gives reasons for arriving at the
conclusions and submits the entire record of the case to
the Council. The Council passes orders giving its
decisions on every finding contained in the Committee’s
report or remits the case to it for further inguiry. Many
recommended adjudications are accepted by the Council in

view of the fact that the Committee before making any

recommendation hardly leaves any troom for doubt.

4.14 After a decision in Council 1is reached a
summary of the facts and of the recommendation is
released for publication. If the Council thinks it
necessary or expedient in public interest so to do it can
direct any newspaper to publish in the manner the Council

deems fit any particulars relating to an inguiry.

Fowers of Civil Court

4,15 For the purposes of performing the functions of
the Council or helding any inquiry under the Act, it has
been provided in Eection 15(1) that the Council has the

same power throughout India as are vested in a civil



court while +ftrying a suit under the Code of Ciwvil
Frocedure in respect of:
(a) summoning and enforcing the attendance of
persons and examining them on oathj;
(b) requiring the discovery and inspection of
documents;
(c) receiving evidence on affidavits;
(d) regquisitioning any public record or copies
thereof from any court or office;
(e) issuing commissions for the examination of

witnesses or documents; and
(f) any other matter which may be prescribed.

Section 15(3)} further provides that "every inguiry held
by the Council shall be deemed ¢to be a judicial
proceeding within the meaning of Ss 193 and.‘EEB of the
Indian Fenal Code". Section 193 deals with fabrication of
any evidence in the course of judicial proceedings and
section 228 deals with intentional insult or interruption
to public servant sitting in judicial proceedings. The
legislative intent that the functioning of the Council
dealing with any complaint is to be in the nature of a
judicial function 1is made manifestly clear by the various
provisions in the Act. However, the lawvers are often
told that the Council 1is not a court of law and the
procedure adopted by it is 1less rigid than the one

followed in the courts.

4.16 In a Chandigarh case as well as in the VYerghese

case, the Council had to threaten th: sxarciss  of

m

judicial power to tame recalcitrant respondents. In  the

case of the Chandigarh journalists, the Government of

o7



Harwvana, which had earlier refused to recocgnise the
authority of the Council in the Tribune case, sent its
Director of Fublic Relations to answer the ingquiry only
upor:  the threat to use the power to issue summons. In the
Verpghese case, the Council succeeded to compel the
management to produce the complete correspondence

exchanged between Mr B G Verghese and Mr K K Birla.

FQDDEEDINGS ARE OFEN

4,17 Justice should not only be done but should
manifestly and undoubtedly be seen to be done. The proper
administration of law- in accordance with the rules of
natural Jjustice requires that proceedings before a
judicial or guasi-judicial body should be held openly and
in public. Although the principle may not be universally
observed, it is undoutedly recognised throughout the
world as being a basic standard by which the quality of

legal systems may be judged.®

4.18 In Britain the adijudication of complaints is
held in private. According to the procedure adopted in
1952, the Fress Council would not =it in public or permit

reporters to attend its meeting. Commenting on this, the

8. See J G Starke, "Current Topiczs: The Right of

Freedom of FPublic Access to Court Froceedings," &3 A.L.J.
95 (1989).



Observer in a le=ading article of 28 HMarch 18534 said:
"Newspapers which claim the right of free reporting 1in
the public interest should b2 ready to apply the sams
principie to their own affairs". However, the procedure
was not changed when th2 Council was reconstituted 1in

1967,

4,19 In India, though every inguiry held by the
Fress Council shall be deemed %o be a judicial
proczeding, its proceedings were held In camera (till the
open court rule was accepted in 1984} and requisite
information was released after the matter stood
adjudicated. Needless to say this was a negation of the
fundamental freedom of informationy and the Council
itself received a poser on this when S Sahay, editor o%
the Statesman, requested admittance to the meeting of the
Inquiry Committee hearing the complaint of Mr BRalram
Jhakar, then Speakern of the Lok Sabha, against the

JTllustrated Weekly of India.” Sahay claimed that the

public had 2 right to know not only the final conclusions

of the Council but also the submissions of the parties so

. 1984 Ann. Rep. 106. The complaint was filed by
the Secretary to the Spe=aker against the [llustrated
Weekly of India for publishing a photograph showing Rams
Swarup, an alleged spy against whom action under the
Dfficial Secrets Act and the Foreign Exchange Regulation
Act was taken, with Mr Balram Jhakar. Revising the view
taken by the Inquiry Committee, the Council unanimously
held that there was nothing wrong in publishing the
photograph as it was genuine and newsworthy.

a9



25 fo be able to Jjudge the soundneszs o+ otherwise of the
Council’'s deci=ion since it was on the basis of this
case—law that a code of conduct was being built up.

According to him:

The Council is entrusted with the task of
building up a code of conduct, presumably on a
case—-law basis. And case—laws can carty
conviction only if people are aware of the
material and arguments that have shaped the
Council’'s decision. Hence the Council, in my
view, owes it to the people and the profession
that its'proceedings, right from the

inguiry stage, are made available to the people

through the press.

4,20 In his detailed note, the Chairman, Justice A N
Sen, recommended to the Council that it may not, for any
valid reason, refuse to permit the press to attend and
watch the proceedings before the Ingquiry Committee or the
Council. The Fress Council which has been established for
the purpose of preserving the freedom of the press may
not itself be considered guilty of denial of legitimate

freedom to the press, he said.

4.%21 Accepting the recommendations of the Chairman,
the Council at its meeting in August 19846 decided as

follows:

i. Members of the public, including the press,
should be allowed to attend and watch the



proceedings before the Inguiry Committee and

also before the Councils
ii. In an appropriate case, the members of the

Inquiry Committee may decide to exclude all
outsiders, including the members of the
press, at ths hearing of a particular
complaint. The decision of the Inquiry
Committes should be either unanimous or by
consensus failing which the decision by a
majority of the members present at the
Ingquiry Committee meeting should
prevail. @

iii. After the hearing of a complaint has been
concluded before the Inguiry Committes and
when members choose to deliberate amongst
themselves about the decision to be
recommended to the Council, no outsider,
including any member of the press, and even
the parties to the proceedings will be
permitted to remain present.

iv. At the time of consideration of the
recommendations of the Inguiry Committee by
the Council, the Council may also exclude
the members of the public, including the
press, at the time of mutual discussion and
deliberation, if the Council considers it to
be fit and proper. Any such decision by the
Council, if not unanimous or by consensus,
must be by a majority of the members present
at the meeting.?!?

4.22 There was no difficulty for the Council to make
its proceedings open because neither the Act nor the

Regulations states anywhere that the proceedings will be

held in private. The fact that the Indian Fress Council,

1o, In the constitution of the Alberta Fress Council
there i3 a provision in Art 4i{c) which reads - “"Meetings
of the Council shall be open to the public unless a
majority of the members present agree otherwise”.

11, For details of the observations and deliberation
of the Council, see 19846 Ann. Rep. 219- 227.
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unlike 1fts Eritish counterpart which 13z an exclusive

0

professional organisation of the journalists, 1
statutory 1in nature was also overlooked when earlier
Justice N Rajagopala Ayyangar, in his capacity as
Chairman of the Council, refused to oblice to a strong
plea for permitting the press to report the proceedings
in the Verghese case. In 1984, the then Chairman, Justice
A N Grover, took strong exception to the publication of
proceedings before the Inquiry Committee when the case

had not yet been disposed of.

DECISIONS BY CONSENSUS

it

.23 The decision of the Frezs Council is taken by
majority of votes of members present and voting in any
meeting. In the event of the votes being equal, the
Chairman shall have a casting vote and shall exercise it.
However, the Council generally takes decisions by
consensus. Moral authority and universal aceptability
being the main sanction of the Fress Council, it is
advisable that it should alwavs strive to reach decisions
by consensus. Recourse to voting will ultimately lead +to
external lobbying and internal grouping which will
greatly diminish the <tature and prestige of & very
important body. Fublic trust is important because its

decizions are final. They canncot be guestioned in & court

o
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of law except by invoking the writ Jjurisdiction of the

High Courts or the Suprems Court.

4.24 The opinion expressed by the Council subserves
two useful purposss: (1) That any abuse of press freedom
does not pass without anybody noticing it or raising a
finger of protest, and (2) that the press should not, in
its own interest, indulge in scurrilous or other
objectionable writings - writings such as have been
considered below the level of recognised standards of
journalistic ethics by a fair-minded jury like the
Council constituted mainly of the press itself. That much

restraint is necessary to preserve a much prized freedom.
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Chapter o

FOR AND AGAINST SANCTIONS

S.1 The protracted debate on the desirability of
conferring penal powers on the Fress Council still
lingers without any chance of arriving at a consensus. In
the absence of punitive powers, the Council 1is often
denigrated as a toothless tiger; but the detractors fail
to understand that this self-regulatory mechanism 1is
rested exclusively on moral authority and public esteem.
Apart from stray instances of imposing fine, expelling
members or withholding press passes, press councils all
over the world are satisfied with the sanction of a
public condemnation.

S.2 The British Fress Council’'s main sanction was
the obligatory publication of the adjudication in full,
though there was no requirement to allocate it any

particular position or prominence.®? This is the case

*. Lord McBregor of Durris, Chairman of the Fress
Complaints Commission (the present version of the British
Frees Council), was quoted by The Times (London} in
September 1991 as saying that no newspaper had vyet
repeated a violation of the industry’'s code of conduct.
If there was evidence of systematic Tflouting of the

&4



with most press councils:; but in Eelgium the Council of

Discipline and Arbitration of th= General &

s=ociation of

1
1]
|

the Belgian PFress (a press council of sorts) can expel

members or suspend a journalist’'s pres

/1]

pass. The
progenitor of press councils, the Swedish Court of
Honour, can impose an administrative fins of skr 1,000 to
3,000 on delinquent newspapers besides requiring them to
publish the censure. Except the solitary e2xample of Sri

Lanka where the Fress Council 1is functioning as a

district court with penal sanctions for its contempt, in

almost all other countries where there are press councils
the sanction is what might be called self-condemnation by
compelling the concerned newspaper to publish the

adjudication which has gone against it.*

S.% After examining the issue af penal powers, the
First Press Commission of India recommended that the
Fress Council should have the authority to censure
objectionable types of journalistic conduct. Accordingly

statutory power was given to the Council

-1—
0

censurs  any
newspaper, editor or journalist® if it was proved that

the concernaed newspaper had offended against the

Commission’'s ruling, he said, the next government could
introduce statutory regulation.

%, Trikha, The Fresz Council: A =
mechanism for the press (Bombay: Somaiva, 1%

. Sec 132 of the Fress Council Act, 134&E.

0
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=tandards of Jouwrnalistic ethics or public taste or the
editor or the working Jjournalist had commitfted any
professional misconduct or a breach of the code of
journalistic ethics. This power of the Council was made
final and it was made clear in the Act that the decisions
rendered by the Council should not be guestioned in a
court of 1law, subject to the condition that the Council
would not hold an inquiry into a matter which was sub
judice. By the Amendment Act of 1270, the Council was
given further powetr to warn or admonish the offender as
also to disapprove the conduct of the editor or a
journalist. Section 1% of the Act was amended to give the
Council an express authority to require.any newspaper to
publish in such manner as the Council thinks fit any
particular relating to any inquiry against a newspaper or
news agency, an editor or a working Journalist including
the respective names. Thus the Fress Council of India had
the power to warn, admonish, censure or to express
disapptroval and to require a newspaper to publish its
adjudication and thos2 powers remained in tact till the

Council was abolished in 197&.
5.4 Under the de novo Act of 1978 an express

provision was made enabling the Council to make

observations on the conduct of any authority, including

&6



government.* But even prior to the incorporation of this

ProOY1IZTLon, it was held in a Bihar cas2® that it should
be the dutvy of the Fress Council fo inguire into
complaints against the government in order to maintain
the independence of a newspaper. The court rightly held
in that case that the independence of a newspaper would
be Jjeopardisad whers the government throws out an
allurement of serving on governmental bodies of high rank
and status to editors who have been freely criticising

the policies and acts of the government.®

5.5 The Fress Council itself felt that it  regquired
some minimum powers to enforce its decisions in order to
meet a situation arising out of the defiance of the
Council ‘s directions by recalcitrant newspapers. At its
meeting held in Shimla in 1980 the Council decided to
approach the Government to insert an express provision in
the 1978 Act empowering the Council +to recommend to the

authorities concerned denial of certain facilities and

4. Sec 15(4) of the Fress Council Act, 19278.

S, State of Bihar v. Fress Council of India, A.I.R.
1975 Fat 79.

=, The problem still persists compelling the Fress
Council to set up a committes to make a thorough inguiry
about journalists who have availed of personal benetits
during the last 10 year=. "The Council can publish names
of such journalists and even has a right fto issue summons
against them,” the chairman, Justice F E Sawant. told
newsmen  at Shirdi. Hindustan Times, Mew Delhi, 29
December 1995.




concessions in the form of =accre

n]

itation, advertisements,
zilocation of newsprint or concessional rates of postage
far a certain peried in casss .of newspapers which were
censu%ed thrice by the Council. Acceptance of the
Council's recommendations was sought to be made
cbligatory. Justice &4 N Grover, the then Chairman of the
Council, 1in his evidence before the Second Fress
Commission in 1981 reiterated the need for conferring

penal powers on the Council.

5.6 The Council has undergone three phases of
thinking on the subject. Under the chairmanship of
Justice Grover penal powers were considered desitrable and
necessarys; under Justice
A N Sen‘s tenure as Chairman, the guestion ‘had been
considered in depth and then buried as any such powers,
if given, could be misused by the government; and under
Justice Sarkaria’s chairmanship the o0ld guestion of
"teeth" for the Council was again reswrrected. As such 1t

1z worthwhile to examine this guestion in detail.

5.7 In our constitutional context where a balance is
sought to be achieved between competing social interests,
any restriction on the freedom o©of the press shall pass
the test of reasonablenesz envisaged in Art 19(2). The

Etate 1is empowered to impoze by law restrictions on the

&B



fresedom of the press; the Judiciary is empowered to
determin2 whethe2e in a2 given case such restriction is
reasonable.” It is Qot necessary for the purpose of this
study to go into this question in detail. It is
sufficient to mention just a few relevant norms derived
by courts from Art 19{(1)(a) pertaining to fresdom of the
press. Thus, imposition of pre-censorship on a
newspaper,® or prohibiting &a newspaper from publishing
its own views, or those of its correspondents, on a

burning topic of the day,® or imposing a ban upon entry

and circulation oaof a journal within a state!® - all
such restrictions are regarded as infringement of Art
192¢1) ta). To crown 1t all, the Supreme Court has ruled in

the 1994 Nakkeeran®!?! case that the government has no

7. Indian_ E:press Newspapers v. Union of India,
(1985) 1 S5.C.C. &41. (Paragraphs B2, 91-93).

S, Brij Bhushan v. State of Delhi, A.I.R. 1920 S.C.
129.

-3

B96.

. Virendra v. State of PFPunjab, A.I.R. 1257 E&.C.

t¢, Romesh Thappar v. State of Madras., A.I.R. 1260
S.0. 124,

i1, R Rajagopal v. State of T N, A.I.R. 1995 G§S.C.
264, The facts show that the prison authorities attempted
to prevent Nakkeeran, a Tamil weekly, from publishing the
avtobiography of Auto Shankar, who had been sentenced to
death. The announcement that the weskly was about to
publish the autobiography alarmed several officials and
politicians who feared that their nexus with criminals
would be exposed. The Eupreme Court h=ld that the
government had no authority to impose prior restraint on
the press  to prevent publication of the alleged matter
irrespective of the fact that it is defamatory or not.

=54



legal authority to impose any prior restraint on  a
newspaper, preventing it from publishing materials
defamatory of ocovernment officials. Attempts to regulate
the commercial aspects of the newspaper were also scoffed
at by the Supreme Court as contrary to the constitutional
mandate. = The courts will thus abhor denial of
advertisements and withdrawal of postal concessions as

uncontitutional.

5.B In view of this constitutional protection, the
Fress Council had to clarify that the proposed punitive
restrictions were to be moulded and given effect to
within the permissible limits of Art 12(2). It was also
decided that the penal powers of the Council would be
exercised against newspapers and journalists only if they
err three times within a period of three years. The Fress
Commission (1982) endorsed this suggestion with an
enlargement that a newspaper would invite sanction if it
attracts adverse notice of the Council thrice, whether by
way of disapproval, warning, admonition or censure and
not only by censure as suggested by the Council. However,
the Council was modest enough to reiterate its earlier
stand while commenting on the recommendation of the

Commission. Caught between the conflicting views on the

12

. Supra note S; Eakal Fapers v. Union of Indis,
A.T.R. 1946Z S.C. 3053 Egnnett Coleman & Co. v. Union of
India, A.I.R. 1973 S.C. 104,

70



issue, one totally oppossd to any punitive power for the
Council and th= other favouring som=2  testh  for  its

effectiveness, perhaps it might be as =& sort

]
~h

compromise that the Council had propos=2d this limitation.
Even this limited claim, however, was opposed by sections
of tBe press, particularly the Editors® Guild of India.
An apprehension, albeit reasonable, was made that the
government might take advantagz2 of these powers to make
the Council an instrument to punish inconvenient
newspapers and newsmen. A% a result of al;L these
criticisms, Justice Grover, while addressing a seminar
organised by the Haryana Union of Journalists at
Faridabad on 20 August 1983, said the Fress Council was a
friend of the press and if the press did not want it to
have these powers, 1t would not press for them. Recalling
those developments, the Council said in its 1987 Annual

Report: =

The all purpose committee of the Council was
authorisaed to reconsider the matter. After
detailed debates, the Council was of the
opinion that, in the prevalent conditions,
these powers could tend to be misused by the
authorities to curb the freedom of the press.

It, therefore, withdrew its demands for

2xtension of penal powers to the Council.




S.9 The guestion whether

clothed with penal power still

the history of freedom of the

triumph of the people against

licensor,*?* a member in the House

Gorst, participating in the debate

the Third Roval Commission on the

extreme extent of wondering "whether

in the end, have to consider

licence to - print the newspapers -

which a press council with a

legitimate opportunity, as a last

withdraw 1f a

practices of the day." Fortunately

with the powers and functioning

not shared by many; Mr Alex Lyon,

"The only sanction against him

newspaper)

the Fress Council which condemns

manner", Drawing an important

profession of journalism and

maedicine or accounting, Mr  Lyon,

said: "It (the Council) has no

restrict the continuation in

149
-

Vide Macaulay, History of

the

pre

whether

real teeth

newspaper continually flouted the

of the Fress

another member,

is the sanction of exposure

in such an
distinction
pther professions like
a barrister,
power

the

Council should be

€5

in England 15 a

the power of

of Commons, Mr John

on the setting up of

Fress, went to the

the Government will,
there should be a
a licence to print
should have the
ditch sanction, to
accepted
this disillusionment
Council was
said:
(the editor of a
to condemnation by

inoffensive
between the
law,
further
to penalise or to

profession of a

Encland (1872), Vol

I‘J! P 78;
(451).

Cf. Lovell v. Griffin,

~J
rJ

(1938) 303 U.E.
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journalist because journalism is not a closed profession
in the same way as the legal profession or accountancy
with a ruling body which can euxpel if there iz a breach

of the code of ethics".t'=

5.10 Contrary to the stand taken by some chairmen of
the Indian Fress Council, the power of public
condemnation has been commended by the lay chairmen of
the British Fress Council. Lord Devlin said in 1949 that

Ythe theoretical defect that the Fress Council was

without teeth was cured by the uncoordinated decisicns of
editors to publish adjudications against their
newspapers'". According to Lord Pearce “"to be compelled to
print in yvour own newspaper your own condemnation is a

serious matter".14

5.11 The First Roval Commission had occasion to
examine the suggestion of setting uwup a Registration
Council, analogous with similar arrangements in the Ear
Council and the Medical Council, with powers to keep
reglister of qualified journalists and to check all
members for professional misconduct or in the alternative

to reate a single professional association comprising

r=, Trikha, The Fress Council: A self-regulatory
mechanism for the press., Somaiya Fublications, Bombay,
1984, p. 57.

te, 1bid, pp S7-58.
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taff iournalists and wvested with power to expel

erring members. The suggestion

b3

U]

as re)

m

cted on the ground

that such arrangementz would result in the conversion of

ot

he profession of journalism into a closed profession.
Since Journalism is and oucht to be an open profession,
such closed shop practices are anathema in the context of
freedom of expression. FHReiterating the faith in the
efficacy of the non-punitive nature of the Council’'s
powers, the Third Royal Commission on the Fress in 1977
proposed wide ranging powers for the Council including
the authority to investigate records of publication or a
particular Jjournalist to be able to censure newspapers
for publishing contentious opinions based on inaccurate
information. For the offending Jjournalist it suggested
that the Council should ensure that his humiliation is
more obvious. It also suggested that the Council should
be given power to téke up investigation suo moto into the
conduct of a newspaper without wéiting for a formal

complaint.”

5.12 Coming to India, & committee consisting of
eminent journalists and jurists which was set up by a
seminar held in New Delhi in 1977 under the auspices of
the Institute of Constitutional and Farliamentary Studies

disfavoured the idea of giving more teeth to the Fress




Council than 1its power to summon individuals and

documents. Howaver, a former Chairman of the Fress
Council, Justice Rajagopala #Ayyvangar, said .from his

experience that sanctions like reduction in advertisement
quota had become necessary to deal with recalcitrant
newspapers which did not care even repeated censure. As
for the sanctions against ertring State or public
authorities, he felt that a strong verdict against them
had a telling effect.:®
S.1% Justice Ayyangar’'s position, however, ;as not
shared by many. His successor in office, Justice A N Sen,
was against arming the Council with "more powers'" as the
®xisting provisions were “sufficient” to pull up an
erring newspaper. Addressing a news conference at the end
of a six—day Council sitting in Calcutta, he said, "I
have been all through against further power for the

Council".*®

5.14 Apart from the reasons mentioned 1in the 1987
Annual Report, Justice S5en had yet another reason for not
wanting penal powers. He felt that conferment of powers
like i1mposition of fine or jail or damages would have the

effect of uwsurping the power of the courts and would

19, The Hipdu, 2 January 1989,



involve the Council in undesirable litigation. If the
Council was authorised to imoose any punishment which the
courts were entitled to award, there would be not only a
parallel jurisdiction but 21l decisions and orders passed
by the Council may become the subject-matter of appeal.
Notwithstanding the powers conferred on the Council, the
right of an individual to approach the ordinary courts
will remain in tact. In short, the status of the Council
would get compromised which will not be desirable for a
body which is meant to foster self-regulation for the

press.

5.15 & &ahay, an eminent editor, gives yet another
reason why penal powers the Fress Commission had in mind

are to be viewed with suspicion. He says:

As stated earlier, the penalties suggested were
withdrawal of accreditation, denial of
advertisements and postal facilities. All these
lie, basicaly, within the province of the
government. Any move that would appear to bring
the Frezs Council nearer to the government can
only be detrimental to the fresdom of the

press.

Imagine an obliging press council under a
pliant chairman anticipating the whims of the

government of the day and merrily punishing



offending"” newspapers and journalists.=

5.154 FPrem Bhatia, another eminesnt e=ditor and former
member of the Fress Council, raisss some pertinent
gquestions in this regard.<! One of these iz  that resort
to moral authority 1s based on the assumption of a
sensitive response by the party against whom such
authority is applied. Should newspapers found lacking in
propriety refuse repeatedly to let their readers know
that their conduct has been found to be faulty, what does

one doT In all fairness, unfavourable as well as

favourable verdicts should be published as an ethical
duty by those concerned. Such action would be a test of
the ediftor’'s professional conscience. But what if the

conscience is put to sleep?

2.17 After analysing the pros and cons of this
issue, Dr N K Trikha, a senior Jjournalist and former

member of the Fress Council, says:

Considering the guestion in all thes2 aspects
one would be inclined to agree with the view
a

that for A press council sanctions should be of

a moral nature. At the same time a very strong

opinion should be built wup in the profession

2O

More Teeth for the Fress Council,

. S Sahay
Mewstime, Hyderaba

=, Prem Ehatia, Inside the Fress Council, Current,
Bombay, 15 October 1983.




and amono=t the cublic at laroce aosin
newspapers and Jjournalists who violate the code
of ethics with imounityv., and a

governments and other authorities who se=k to

curb the press and limit its freedom.=

"5.13 Emphasising the

0N

trength and effectiveness of

m

the Eritish Fress Council’'s censure, H Fhillip Levy

rightly observes:

The obligaticn and moral duty of a newspaper to
publish an adjudication of the Council against
itself had the effect of reinforcing the
Council ‘s condemnation with the condemnation of
the public which the publicity ensured. Npthing
can be more disparaging and unwelcome to a
newspaper which values 1ts good name than to be
obliged to publish to i1ts readers a judgment of
the Fress Council that it has infringed

Journalistic standards.

The answer, therefore, to the guestion whether
sanctions are necessary, is that they ‘are not,
and the Fress Council has proved it. Sanctions
of a punitive nature would be as repugnant to
the Council as they appeared to the Royal
Commission. The role of the Fress Council is
that of an educatory its method 1s persuasion
not force; its weapon is publicity not
punishment; i1ts appeal 1s to conscience and
fair play. In a free press sanctions

would be an i1nconoruity.==

=Z, Supra notes 15, p.&l.

. See tevy, The Fresz Council: Historv, Frocedure
and Cases, (London: Macmillan, 1947), p. 44&6.

£
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S.1% The Third International Confersnce on Fress
Councils and Similar Bodiess, hesld in New Delhi in October
195%Z, considered the propo=sal that press councils be
endowed with sanctions and powers in addition to the
moral sanctions that they enjoy now. Observing that =zuch
a move would militate against the basic premise that the

press councils provide a democratic, efficient and

-4

inexpensive facility for the hearing of complaints, the
conference resolved that the press councils should not
seek nor be granted the power to impose additional
sanctions. =4 -

5.20 It is not easy to conclude whether sanctions
are necessary for the Fress Council to protect innocent
victims from the recalcitrance of newspapers and
journalists. Though the arguments arranged in the
foregoing paragraphs against the conferment of any such
power on the Fress Council are valid and acceptable, an
impartial observation of the current Indian newspaper

sCenario will Jjustify the recent

Pl

ssertion made by
Justice F B Sawant, the present Chairman, that the
Council would assum= powetr to recommend payment of cost
and compensation at the time of deciding a case®®. This

will definitaly have a salutary effect in toning up the

=4, The Fress Council of India Review. /1992, pp
187-189.

2=, Times of India, EBombay, 24 January 1%%6.

P
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it will be poor consolation for & victim to hear a
statement of censure from the Council after a long time
without any compensation for the damage. In an era where
victimology 1s gaining ground, *this is an aspect which
the Council cannot overlook. The compensation so ordered
can easily be realised by asking the government to insist
on the production of a "no dues certificate" from the
Council before paying the advertisement bills. The
Council, in order to overcome the scorn that it is a mere
paper tiger with rubber teeth, should acquire some power
beyond the present power of censure. A recommendation
made by the Council last year to the Cabinet Secretary
{in case of the Central Government) and the Chief
Secretary (in case of the State Governments) to cancel
advertisements or other privileges 1if a newspaper was
found guilty twice within a span of two years is worthy
of consideration and acceptance. That much power is
needed for the Council and that much fear is needed to be

instilled in newspapermen.

80



CHAFTER &

BUILDING UF A CODE OF CONDUCT

&.1 Under Section 13(2) (b of the Fress Council Ac%,
1978, the Fress Council is authoriszsed to build up a code
of conduct for newspapers, news agenciss and Jjournalists
in accordance with high professional standards. This
mandate was there in the 1965 Act also; though no such
code appears yet to have been formulated either by the
present Council or by fthe one2 which was abeolished in
1976, At least to this extent Mrs Indira Gandhi's
Government was Jjustified when it r+epealed the Fress
Council Act in 1976 on the plea that Yit (the Council)
was not able to carry on 1its functions effectively to

achieve the objectz for which it was established".

6.2 Sweden has a code of

11}

thics and Japan has
evolved "the canons of journalism"?. The First Fress

Commission in India was of the view that formulation of

Dy

code of journalistic ethics waz one of the prime duties

and responsibilitiss of ths Fress Council. It also

regulatory

., Trikha, The Fress Council: A 1f-
¥ 28, p. F3.

se
mechanism for the press, (Bomba, 19



snumeratsd the princiclies which 1t wanied to find place

in  the code®. Though the recommendation of fthe Fress
Commis=sion wazs to the effect that the procosed Fress
Council should ~formulate’' a code of conduct, the Fress

Council Act of 19465 made a departure from it and instead

m

laid down that the Council should "build up’ & code.

&7 The first Fress Council examined the auestion of
framing a code but on consideration of similar attempts
in other countries tg frame an exhaustive code noted that
such attempts either proved futile or resulted in tﬁe
mere =snumeration of some basic principles in general
terms. Although it has stopped short of laving down the
comprehensive code of conduct, it has issued quidelines
orr declarations of principle on various issues which
define the limits of acceptable behaviouwr in these
important areas. These along with the principles evolved
in the course of adjudication will compensate the lack of
a rigid and comprehensive code of Jjournalistic ethics.

The Council appears to be satisfied with this performance

=, Report of the First Fress Commission (1954), p.
S514.

=, Sec 12(2) of the Fress Council Act 1965 reads:
The Council may, in furtherance of 1its object, perform
the following functions, namely:

(a) « H M

(b) to build up a code of conduct for newspapers and

journalists in accordance with high professional
standards.

g2



when 1n its eighth Annual Report (1973) 1t noted that "in

the cours2 of eight years of i1ts functioning, the

[Tn]

Council has already built up a fairly sizeable case law
to serve as codes in the areas dealt with in  the courss

of its adjudications"<,

6.4 In this exercise, the Indian Fress Council was
emulating the British Fress Council which was in  favour
of evolving a code rather than write i1t down rigidly.
Britain does not have a written constitution: nor do they
have a written common law. A declaration on the'
_principles of the Fress Council of Britain recognised the
advantage of an unwritten code because, jusf like an

unwritten constitution, a flexible code could be easily

adapted to the changing circumstances.

6.5 Although the EBritish Fress Council always
resisted the idea of a comprehensive code of conduct for

journalists, it targeted certain specific areas of
Journalistic activity for the issuance of Declarations of
Frinciple. These taks the form of "mini-codesz,’ lists of
dos and don 'ts relating to defined subjects. At present

there are three such subjects: privacy, pasyments (i.e

chequebook journalism) and financial journalism., Theze

Declarations are among the f=w written oculidelines on

e

. Supra, n. i, p. 93.



ethical standards in iournalism, and contravening them
might 1lead to & condemnation from the Council.® As
pointed out by Lord Devlin, it has, whether it realised
it or not, adopted the methods of coenerations of judges
who produced the common law of England. They let it grow

out of the decisions they gave.<

6.6 Apart from the framing of the 196B guidelines
for avoidance of objectionable communal writing” and the
formulation of a code of conduct for the duration of the
national emergency declared in the wake of the Indo-Fak
war of 1971, the Indian Fress Council has repeatedly
decided against straightaway putting down a general code
of conduct for the press. Conforming to this stand,
Justice A N Sen, a former Chairman of the Council, says:

A question had often been raised as to whether
the Council should lay down a code of conduct
for the journalists. The consistent view of the
Council has been that it will not be proper to
lay down any code of conduct. I am in entire
agreement with this view. 1 feel that defining

a code of conduct in clear terms may be

=, Tom O Crone, Law and the Media, (Oxford:
Heinemann Frofessional Fublishing, 1989, pp 177-78B.

., H Fhillip Levy, The Fress Council: Historv,
Frocedure and Cases, (London: Macmillan, 1967}, p. xi.

7. Bee 19692 Ann. Rep. 99 for Guidelines on Communal
Writings issued by the Fress Council in November 1948.
More details in infra ch. 14.5, p. 286.
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imoracticable and in my view seesking to lay

1]

down the2 code of conduct which must necessarily
be in broad and general terms may have the

effect of interfersnc2 with ths freesdom of the

hs

PRsS. The Council, however, through its
various decisions has been laving down the

norms of Journalistic ethics and propriety.®

4.7 Though both the 1943 and 1978 Acts establishing
the Fress Council spoke of ‘building up’ a code, the
Government always wanted that it should be "framed’'. The
non—-framing of the code was a convenient alibi for
abolishing the Council during the internal emerg=ncy.
The Information and Broadcasting Ministry’'s annual report

for 1975-76 stated:

The Fress Council during the nine years of its
#istence had failed to curb the tendentious,
provocative and unrestrained writings in the
press. It was unable to frame a code of conduct
for editors and complaints of minor character
mostly engaged its attention. Accordingly
the Fress Council of India was abolished with
effect from 1st Januarv 1976,

&.8 During the interregnumy, a fufile attempt was

1]

made by the Government fto prepare a code2 with th
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8, Chairman’ s Foreword, 1984 Annual Report 2.
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Sabha on B January 197&. Those henchmen, however, made a

sudden volite-face after th

1]

am2rgencys  some  of  them
opposing even the building up of & code by the Fress

Council.

&2 The new Council sgt up under the 1978 Act
considered the guestion afresh in 1980. A discussion Was
set in motion on the usefulness of building wp, in the
course of time, a body of case law based on adjudications
and also on the proposal to frame principles with regard
to the protection of the right of privacy of the citizen,
communal and casteist writings, tright to reply and right
to correction. The overwhelming opinion was against the
formulation of any such principles by the Council and the

proposal was shelved.

6.10 The Government was not prepared to leave the
matter as such. On 24 August 198%, the Ministry of
Information and Broadcasting wrote to. the Council asking
it to prepare a code of conduct in terms of Sec 13(2) (b)

of the Act =zo that it will be possible to establish an

o

offence against the standards of Jjournalistic ethics
professional conduct o public  taste,. In view of the

limite

i
I
ot
i)
D
5
1

provided by the statute and taking into

SCCouUnt

>
+
T
™

recommendation of the Second Frecss



Commission,® the Council was of the opinion that while

1]

uch a code could never b2 exhaustive it would b= mors

appropriate to build up an acceptable code gradually on

o

the basi red ftrom the

i
it}

of the principles of case law gath
adjudications rendered by 1t from time to time. For this
purpose, the Council decided to prepare and publish a
compendium on the case—law built up by 1%t z=o far on the
basis of 1its adjudications.®!® It is gratifying to note
that the Third International Conference on Fress Councils
and Similar Bodies held in New Delhi in October 1992
recommended to other press councils to emulate the Indian

pattern.

6.11 Though a written code has the advantage of

serving as a ready guide for the journalists as well as

?. Report of the Second Fress Commission (1982),
Vol. 1, paras 27, 3ZZ.

re, Accordingly, a compendium entitled VYiolation of
Journalistic Ethics and Public Tast= was brought out by
the Council in 19834 in collaboration with the Indian Law
Institute based on the decisions rendered under section
14 of the Act. A similar digest prepar=ad on the basis of
adjudications falling under section 13 was brought out in
1986 under the title Viglation of Freedom of the Fress.
Law of Defamation: Some fspects is an excellant monograph
published in 1984. Another documant A buide £to
Journalistic Ethics was also brought out by the Council,
containing guidelines sorted out from its =zdjudications,

in an effort to build up a code of conduct. Apart from
this, the Council! 1is bringing out an Annual Report
and Guarterly FReview. An  annual index of adjudications
and the principles snunciatead therein is al=so
published. The annual rtreports of the EBritish Fress

Council are entitled Thes Fres and the Feople.
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the authorities. its  di

m
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1]
m
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advanta

1]

i

outweigh the

as a tool to

-
m
1]
0

advantage

It can conveniently b

L]

coerce the journalistzs and they can

m
i
m

1ly be hauled up

citing & violation. Journalism is not & closed profession
and the imposition of 2 code of conduct on the analogy of
other professional bodies will hamper the cherished
freedom of expression. As the Editors® ©Guild of India
pointed out ‘"responsible people cannot be governed by
fotrmal codes”. The National Union of Journalists (India)
adopted the Agra Declaration in 1981 which is described
as the credo of Jjournalists.*®* The All-India newspaper
Editors’ Conference adopted a code of ethics for editors
in the early fifties and revised it in 19B3.'= It is
needless to say that a voluntary code of conduct is most
desirable. As advised by Justice &en, an editor may
conveniently set down certain norms and standards to be

followed by his newspaper:

It may be the duty of the editor to lay down
such norms as functioning within the norms is
expected to be smooth and not fto result in any

kind of misuse of the freedom of the press.i™

. See Appendix
. See fppendix

. Speech delivered by Justice A N Sen, the then
Chairman of the FCI, on Z5 October 198& at the Editors’
Conference organiszed by the Harvana unit of the All-India
E&mall and Medium HNewspapers’® Federation. For full teuxt,
zes 1987(Z) FLCI Review 1.



&.12 But times are chanoging and the need for a code

of thics 1

1]

increasingly felt at least  in certain arsa:s

i

m

of Jjournalism. Farticipating in seminar on the role of

the m=dia in investor protection, Mr Justice F B Sawant,
chairman of the Press‘ Council, stated fthat the Council
was contemplating formulation of a code of ethics for
financial journalists as it found fthe existing code
inadequate to covar several aspects of business

Journalism.** A committee appointed by the Securities

and Exchange2 Board of India (S5ERI) under the chairmanship

of Mr Y H Malegam to suggest disclosure norms for offer
documents in capital issues had also recqmmended A code
of conduct for financial journalists. As the press 1s in
a position to control the economy and manipulate the
market, & code of conduct 15 absolutely necessary to
safeguard the interests of the growing lower middle class

investors.

14, The Times of India, Bombay, 4 December 1995,
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Part Two

ISSUES, PROBLEMS
AND SOLUTIONS



Chapter 7

THE FRESS AND FARLIAMENT

All are involved in a FParliament.

John Seldent

7.1 The dichotomy between legislative privileges and
freedom of the press presents an interesting panorama of
patranoiac confrontations and unresolved confiicts. If
freedom of the press i3 the ark of the covenant of
democracy,~ the essence of parliamentary democracy is a
free, frank and fearless discussion in parliament. The
rule of freedom of speech and debate in Farliament became
established in England in the 17th century in the famous
case of Sir John Eliot, Tfollowed by a declaration in the
Bill of Rights in 1688 that the freedom of speech and
debat2 or proceedings in Farliament ought not to be
impeached or questioned in any court or place outside
Farliament. In India, this freedom is exnressly

afequarded by Cls (1) and (Z) of Art 103 (in the case

n

. Tabletalk, 1689, ‘Farliament’.

—

=. Bennett Coleman % Co v. Union of India. A.I.R.
1973 S5.C. 104,




of the E&Etzte legislature, by art 1943 of the
Constitution. It is this freesdom which iz in direct

conflict with & newspaper 'z right to publish and inform

the2 public.

7.2 When the Constitution of independent India
was adopted in 19250, it was provided that so long as
Farliament did not enact any law of its own, its
privileges would be the same as those of the British
House of Commons, including the inherent power to punish
for contempt or breach of its privileges. Apart from a
cosmetic change for the purpose of a sentimental omission
of the reference to the "House of Commons of the United
Fingdom,” the 42Znd as well as the 44th Constitution
amendments did not effect any departure from the position
prevailing on 26 January 1930, Therefore, whenever a
question arose as to whether any privilege of a
legislative house had been infringed by a newspaper,
invariably it becomes necessary to make a reference
either to the bewildering mass of English precedents or

’

to May's FParliamentary Practice to understand the

position, practice and precedent obtaining 1n the House
of Commons. The privileges sxist to enable members to
carry out their work and the objlect iz to safeguard the

dignity of =ach House, allowing members to perform their

]
[y



duties without fear or favour.® In the United Kingdom, a

review of this branch of th

1}

law was undertaken by the
Select Committes of the House of Commons in 19&46-&7.
7.3 A Jjournalist may encountar the law of FParliament
in various ways:
(i} By violating any of the privileges of
Farliament, e.g. - relating to publication of its
proceedings.
(ii} By violating any of the Rules of
Frocedure made by a House of the Legislature, in-exercise
of the power conferred by Arts 11B and 208 of the
Constitution, 2.g. - relating to admission and withdrawal
of strangers.

(ii1i) By pﬁblishing comments or any other
statement which undermines the dignity of the House or
the confidence of the public in the legislature, and are,
accordingly, punishable by FPFParliament as ‘contempt of
parliament’, which iz analogous to the power of a court

of record to punish for ‘contempft of court’.

7.4 However, like judges, members of parliament are
nowadays more resilient and accustomed to strident
criticism than they used to be. It i= highly unlikely

that robust but honest attacks irn the media on parliament

Z. Robin Callender Smith, Fresz bLaw (1978), pp 259-40.
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or its members would lead to findings o©f contempt -

although action might easily be taken over reports which

seem to be malicious. -

7.9 Two instances can be cited to illuminate this
point: When Arun Shourie, executive editor, wrote an
article in Indian Eupress on 4 September 1981 under the
title "PFretty Little Lies in Farliament," commenting on
the Finance Minister’'s statement in both houses of
Farliament on the issue of association of the FPrime
Minister, Mrs Indira Bandhi, with a trust floated by A R
Antulay, the then Chief Minister of Maharashtra,
permission to move a motion of breach of privilege was
refused on the ground that "it is not consistent with the
dignity of the house to take notice of every case which
may technically appear to constitute a breach of
privilege".® The Chairman of the Rajvya Sabhé observed on
this aspect of the matter:

fis regards Shtri Arun Shourie, I do not th}nk
this is a proper case for action. Newspapers
always look into things closely and critically.
They must, however, ascetrtain the facts better,
Although the item is phrased in language which
i= not high-toned or polite, 1 am going to
ignore it. Arun Shourie was doing &

journalistic duty according %o his lights.

4. Lok Sabha FProceedings, XXYI Priv. Digest, No.
p.B2 (1981).

[




I have =aid before that the newspapersz are the
he public and if every
t

t
citizen has a right to criticise the actions of
t

others, so also he newspapers whose2 profession

iz to turn the light of publicity on the

irregularitiss of public actions.®

7.6 Earlier in 1947, § Mulgaokar, =ditor-in-chief of
the Hindustan Times, was held guilty of a breach of
privilege and contempt of the house for using the term
‘Star Chamber’ with reference to Farliament. Mulgaokar
did not express regrets; but the committee of privileges
took a liberal view. It took note of the disclaimer on
the part of the =ditor that h= had any intention o bring
the institution of parliament 1into disrepute and
contempt. While the committes Telt that he should have
unhesitatingly and gracefully expressed an unconditional
and ungualified regret, nevertheless, in the totality of
the circumstances, it felt it better to ignore the matter
“as that would add to the dignity of the house". It was

further observed:

The Committee feel that the penal powers of the
House for breach of privilege or contempt of

the House should be exercised only in extreme
cases where a deliberatz attempt is made to
bring the institution of Farliament into

isrespect and undermine public confidence in

abha Froceedings, XXVI Friv. Digsst,
1 (1981).

m
(ARiy]
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and support of Farliament.®

7.7 Thess two in

[E]]

tances clearly reflect the mature

wisdom of a Farliament which on an earlier occaszion had

+

condemn=ed R K Faranjis, editor of Blitz, fDP publishing
adverse and derogatory comments on J B Kripalani for his
sﬁeech in th= Lok Sabha during thes defence debate. When
the editor was called to the bar of the House and
reprimanded, 1t was the first such i1nstance in  the

history of our Farliament.

7.8 The penal power of Farliament hanging like a
Democles’ sword in the slender thread of discretion is
not conducive to a free press. As regards the plea of
Justification put up by Karanjia that the comments in

guestion amounted to fair comment, the Committee of

Frivileges said:

Nobody would deny the press, or as a matter of
fact any citizen, the right of fair comment.
But if the comments contain personal attacks on
individual members of parliament on account of
their conduct in parliament or if the language
of the comments is vulgar or abusive, they
cannot be deemed to come within the bounds of

. fair comment or Jjustifiable criticism.”

7.9 Despite the grace and indulgence shown by

hourie, the Andhra

i

Farliament 1in the casze of Arun

e, XIII FPriv. Digest, RMNo.l, pp 3—46 (1548},

7. ¥ Priv. Din., No.2, pp ZB-36 (19&1).

-0
Ln



Fradesh Legislative Council preferred +to remain adamant

in getting Ramoji Rao, Chief Editor of Eenadu, befors the

I

bar of the Hous= for admonishing him on  th2 charge that

he had committed a breach of privilege and contempt of
the Hous=2 by commenting in the daily on 2 March 19832 on
the proceedings of the Council wunder the headline
‘FPeddalu Golaba®' (elders’ commotion). The intervention of
the Supreme Court further infuriated the Council and the
rapid developments were reminiscent of the conflict of

the legislature and the judiciary in the Eeshav  Singh

case.® Though at one point of time it apeared that it
would 1lead £o a major constitutional crisis, it was
avoided by the tactful handling of the situation by the
Chief Minister, N T Rama Rao, who advised the Governor to
prorogue the Council on 3¢ March 1984.% Again it was
‘privilege2’ which served as the atrocious cover for the
Tamil Nadu Legislative Assembly sending to jail, in April

1987, the =ditor of Ananda Vikatan for daring to publish

a cartoon which did not 2ven name specific legislators or

Tw)

insinuate identities.

7.10 The euperiencse of the exercise of legislative

privileges by the legislatures in India until now will

s, In re Under Article 143 of the Constitution of
India, A.I.R. 19435 S.C. 74S.

?. See, M F Jain, Farliamentary Frivilsoes and the
Fress (Bombay: M M Tripathi, 1924), pp 113-114.
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show that it is neither eupedient nor advisable to confer

-

~

such absoluts  powers on them. iTter a2 review of the

I

privilege cases handled by the various legislatures, the

First Fress Commission reported in 1954 that some of the
cases disclose ‘"over—-sensitiveness on the part of the
legislatures to even honest criticism". The Commission

went on to cobserve:

The press, as a whole, 1s anxilous to maintain and
enhance the dignity and prestige of our courts and
legislatures and recognises that within the
precincts of the Assembly hall the presiding
officer's ruling is supreme and the freedom of the
members absolute. It is, therefore, all the more
necessary that the legislatures should respect ' the
freedom of expression where it 1is exercised by the
press within the 1limits permitted by law, without
imposing additional trestrictions in the form of
breach of privileges unless such restrictions are
absolutely necessary to enable them to perform their
undoubtedly responsible duties. No one disputes that
parliament and state legislatures must have certain
privileges and the means of safeguarding them so
that they may discharge their functions properly but
like all prerogatives the privilege requires to be
most jealously guarded and very cauvtiously
exercised. Indiscriminate use 1is likely to defeat
its own purpose. The fact that there is no legal

=

14
1\

medy against a2t least some of the punishments
imposed by the legislature should make them all the

more careful in exercising their powers, ptrivileges



pertinent fo mote an important sugcesiion made by the Fress

Commission:

It would therefors be desirable that both Farliament
and state legislatures should defins by legislation
the precise powers, privileges and immunities which
they possass  in regard to contempt and the procedure
for enforcing them ... Articles 105 and 194 do
contemplate enactment of such a legislation and it
is only during the intervening period that
Farliament and state legislatures have been endowed
with the powers, privileges and immunities of the

House of Commons.t?

7.12 Reiterating this sugasstion, the Second Fress

Commission said:

We think that from the point of view of freedom of
the press it is essential fthat the privileges of
parliament and state legislatures should be codified

as =arly as possible,t=

7.1% The intention of the framers of

ot
1]

he Constitution. was

that sooner than later the legislaturss should frame their own

t¢, Report of the First Fressz Commission (1554},
p. 430,

11, Ibid, p. 4Z21.

1=, Report of the Sescond Frz=ss Commissisn, Yol 1,

p. ST (198Z).

-0
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aws and 1t was onl

n
m
e

25 an interim measure that they were

given the privileges of the Houss of Commons.!™ When

Article 103(3) came up fTor consideration before the

7t

onstituent Assembly on 19 May 1949, there was strong

criticism against the reference to the privileges of the
House of Commons and on behalf of the Drafting Committee,
Sir Alladi kKrishnaswamy Ayyar said: "If you have the time
and if vou have the leisure to formulate all the
ptrivileges in a compendious form, it will be well and
good". He assured the House that "only as a temporary
measure, the privileges of the House of Commons are made
applicable to this House". This assurance was reiterated
by the Fresident of the Constituent Assembly, Dr Rajendra

Frasad, when he said on 16 October 1%49:

The Farliament will define the powers and
privileges, but uwuntil the Farliament bhas undertaken
the legislation and passes 1t the privileges and
powers of the House of Commons will apply. So, it is
only & temporary affair. 0f course the Farliament
may never legiszlaiz on that gecint and it is

therefore for the members to be vigilant.1@

7.14 That apprehension became prophetic becauses

**, Eubba Rao, J.., in Searchlight I, A.I.FR. 1959
&.C. Z95 at 417, eupressly characterised the second part
of Art 194(2) as "z transitory measurs”

14, A= quoted by Famakrishina Hegde in his

introduction to The FKarnataka Bills., publizhed by the
Government of Karnataka, 1988

o
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Farliament never legislated and what was intended to be

I
(=

a fLemporary aftftair” h last=ed for morz2 than four

i]
ti
]

ot

decades, the only exception being the Futile attempt of
Ramakrishna Hegde f$o codify the privileges, defin=  the
offences and prescribe the punishment by introducing the
Karnataka Legislature (Fowers, Frivileges and Immunities)
EBill in 1%BE dwring his tenure as Chief Minister of

arnataka. =

7.15 It i3 significant that the Fress Council,
distressed by this nebulous state of affairs, took up "a
study of the gquestion of parliamentary privileges vis—a-—
vis the press" as soon as it came into being 1In 1964, In
chapter 2 of the second Annuwal Report (1947), the Council

published the results of the study and strongly

recommended codification. It said:

The Fress Council is convinced that the present
undefined state of the law of privileges has placed
the press in an unenviable position in the matter of

comments on the proceedings of Farliament.

7.15% The undefined boundary of pariamentary privileges
which Justice Subba Rao described as 'nebulous’'*® has been a

cause of chronic uneasiness for the press. In the abssnce of a

=, For full text of the bill, === The karnataka
Bills, published by the Government of Karnataka, 1582.
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Creci

n

e and urnambliguous cods, parliamentary

correspondents and commentators are scared of  tre=ading,

[l

zibeit unwillinoly, on what 1z often described as
[pri;ileged corns’. In order to get insulated from this
iatent danger., they may try to tone down their comments
which is detriment to the genuine interests of both the

press and the legiszlature.

7.17 It is this danger which prompted the Fress

Council to repeat in 1982 what it said 15 years ago:

The Council reiterates 1ts view that the privileges
of Farliament and State legislatures should be
codified in the interest of the freedom of the

press.t”

7.18 This aspect was highlighted by Justice A N Sen,
Chairman of the Fress Council, at Ahmedabad on 20 January

1987 when he said:

The major constraint on the freedom of the press, as
I se= it, is the lack of proper and necessary
recognition of the right to information by the press
«es1 am also of the opinion that the privileges of
the legislature should be codified to throw

sufficient light on what may be considered to be

17, Recommendations of the Fress Council, finalised
at itz meeting of Z8 December 1782, For full text of the
recommendations, see supra n. ¥ pp 1Z1-23.
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of contempt and +the aresa of contempt should be

il
ot
i
)1

v ly demarcated and identifie=d.

7.19 The

L

uptrame Court 1in M E M Sharma v.

S kK _Sinha'® observed that if Farliament or a Stats
legislature enacted a law under éarticles 105(3) or
194 (3 of thse Constitution, defining its privileges,
that law would be subject to Article 19(1)(a) and
could be struck down if it violated or abridged any
of the fundamental rights, unless that law could be
validly saved under clause (Z) of Article 19. As
pointed out by Justice A M Grover, a former Chairman
of the Fress Council, the houses of Farliament or
the State legislatures would be most reluctant to
codify  legislative privileges in view of this

constitutional position.®®

.20 When a spate of rulings in the Tamil Nadu
Assembly cam2 down heavily on the print medium and

the editor of the Illustrated Weekly of India was

summoned on 20 April 1992 to be reprimanded  for an
article carried by the weekly sometime in 1991, ths
Fress Council i1ssued a press  release on 2 Mavy 1992
reminding all concarned the important

recommendations made by it =N parliamentary

8, AJLLR, 1957 5.C. Z935.
1%, Supras note 9, Forsword.
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privileges and freedom of the press  in the =study

conducted in collaboration with the Iindian Law

0

Institute way back in 1%8Z.=¢ [escribing the
cornflict as one between a House and a citizen, the
Council reiterated its demand for the preparation of
an informal code of privileges by a body appolinted

by the Farliament and the State legislatures.=?

7.21 The Committee of Frivileges of the Lok

Sabha which examined the issue in the light of the

developments in Tamil Nadu has since summarily
rejected the demand for codification of
privileges.®= Allaying apprehensions that the

=<, While approaching the Fress Council, the editor,
Anil Dharkar, stressed on two points: (a) he was not the
editor of the publication at the relevant time: (2} he
was not and never has been the publisher of the magazine
as stated by the Speaker. The Council was unable to help
him as he had also moved the Supreme Court in the matter
and the Council 1is debarred from taking up any matter

which may be sub Jjudice. Howevar, the explanation
provided by him was accepted by the Tamil HNadu Assembly
and privilege motion against him Was dropped.

Conseguently the Supreme Court dismissed the petition.
For recommendations of the Council, see supra n. 17.

B
-

. The FCI Review, 3/1992, pp 1-3.

==, The fourth report cof the Committse of Frivileges
received approval of the Spsaker on S August 1994 and was
tabled in the Lok Sabha on 19 December 19%4. Following
the conference of presiding officers in HNew Delhi  in

September 1992, the Lok Zabha Secretariat, however,
issued s document which is = Zoscilafion of rulinogs,
House committse reports, established parliamentary
practices, rules of conduct and conventionsz of Lok Sabha.

The document will help the journalists as well as the
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untetterad power to  punish posed & threat to

fresdom, the Committes poimtad out on thz basis of a
detailed study of privilege casss  that have arisen
in the= Lok Sabha since 195%Z that the House has used
the power ‘Yextremely rarely”. Earring cases of
contempt of the House where visitors created
disturbances by shouting slogans or throwing

leatlets from the wvisitors gallery, there has only
been one instance in the Lok Sabha since 1252 when a
person was sent to jail for having committed breach
of privilege and contempt of the House. The
contemner was Smt Indira Gandhi, TfTormer Frim=
Minister. She was expelled from the post-emergency
Farliament and was sentenced +to imprisonment which
ended with the prorogation of the House a week

later.

.22 A study of the pattern of disposal of
privilege notices sincea 1980 revealed that out of

the hundreds of notices received =2ach vyear only a

tiny fraction reachad the Committee stage with the

1]

[u]

public and the harassed officials to know what are not

privileges. For instance, misbeshaviour of a2 member 13 not

2 privilege. Though this exclusionary list lacks
s e

Ltatutory force, vet it 1

fect on the legislators as we =

g 1late their conduct along £ path of professional
ctitude., As pointed out in 2 14th Annual Report
(1992—93) of the Fress Council, it is a step in the trigh

direction.

5

i

(C

ted to have a persuasive
1 as reporters to self-
2
h

o
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majority being dissallowed either at  the threshold or

through a ruling by the Sp=aker in the House. In 1951

(]
o

of 244 notices of guestion of privileoe received in

ot
1}

h Lok Sabha

m
1]
M

retariat, ZIZ& were disallowed at  the
threshold, 17 were disallowed by the Speaker through =&
rulihg given in the House and only two were referred to
the Committee of Frivileges. In 1971, out of 100 notices
raceived P9 were disallowsd st the threshold and only one
riotice wazs referred to the Committee of Frivileges. In

1972, however, all the 22 notices received were

disallowed at the threshold.="

7.22 These figures will justify the assertion of the
Committee that the misuse and abuse of privileges is only
a myth. However, the Committee does not cite any study
relating to the abuse of privileges in different
legislatures. For instance, while it approvingly guotes
the restraint shown by the Lok Sabha, the Committee has
nothing to say about the actions of the legislature in
Tamil Nadu from where the issue arose in the first place.
The panel noted that absence of codification was not
responsible for confrontation between the legislature and
the jJudiciary. But what is the difficulty in codifying

the privileges? The answer in the words of the Committes

izt "If codified, parliamentary privileges will become
sub ject to fundamental rights enshrined in the
== FReport of the Lok Sabha’'s Committee of

Frivileges tabled in the Lok Sabha on 19 December 1994,

taz reported in The Hindu of 30 December 1974,)
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Constitution and they will come within the ambit of

Judicial scrutiny and determination.” There liss ths cruy

of the matter.

7
/

.24 Apart from the vexed guesticn of codification,

im=

ct
Dy
o

it is deliberate on whether a legislative house
should =njoy privileges and weild penal powerzs for the
conduct of its business and maintenance2 of its authority.
It will be expedient 1if legislative privileges were
confined for the purpose of dealing with encroachers,
detractors and obstructors. The entire idea of a person
conmitting a breach of privilege by making a comment or
writing a report in a newspaper should be discarded as
obnoxious. Th=2 American process of government, based on
free and uninhibited discussion, is a shining example
worthy of examination in this context. The power of the
U.s. Congress to punish for contempt 1is subject to
judicial review; but it does not in any way belittle the
authority of the House or hamper 1%s functioning. The

scope of legislative privileges in

ot

()]

he United States is
extremely limited and scope of judicial review much
broader tharn in the2 United HKingdom.*2% If a preass

commentator, in  the legitimate exercis=s af his right o

freedom of speech, abuses or defames a legislature or a

=4, Sees Kilbogurn v. Thomp=on, 103 U.S. 1&B (1881)
and Marshall v. Gordon, 243 U.S. 321 (1916).
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legislator, the remedy ought toc be sough
iaw. &Such =2 contraction in  the ares
privileges in favour of freedom of spesech

enhance the prestige and dignity o

preamble to  the paramount parchment of

Constitution} fulfils itself, as pointed

Y R Erishna Iver and Dr Vinod &eth

atmospheres of light, thought and speech.=%

~emr
prog

» VYV R Erishna Iyer and WVinod Sethi,
Frivileges: An Indian Odyssey,"” {(New
Foundation Society, 1995), p. 147.
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CHAFTER &

CONTEMFT OF COURT

8.1 O0f all th2 risks a journalist faces in the day-—
to—day presentation of news and views the one about which
he or she iz  likely to exerciss most care is contempt of
court. The unishment for publishing a contempf can be
swift and savere; grave contempts can result  in
imprisonment of the editor or journalist; and there are

numerous =xamples of the courts imposing fines for lesser

contempts.

£.2 There was no codified law of contempt till the
Contempt of Courts Act was passed in 192324, 1t was
replaced by the Contempt of Courts Act 1922, After a few
y2ars’' working of the 1932 Act, it became obviouwus that
the law relating *o contempt was unsatisfactory and
ne=sded changs2s  in view of the pronouncemsnts of  the

Supreme Court. One departmental? and one parliamentary

'
)

committes* sxamined o matt

)

t+ at lenogth. On the basis

. Th= Sanyal Committe= Report, 17463,

. The Bhargava Committee Report, 1968.
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presented in Farliament, harmonising as far 32 possibl

o]

m

mn

i

the i1nterests of +the individual in the Ffreedom of
expression and the interests of the administration of

justice within the framework of the Constitution. The

Bill was eventually passed a

n

the Contempt of Courts Act,
1971, "to define and limit the powers of certain courts
in punishing contempts of courts and to regulate their

procedure",

8.3 The Fress Council of India undertook an
exhaustive examination of the law relating to contempt of

courts on the basis of the 1968 Bill and observed thus:~

One might be forgiven for the feeling that the
law in this (press vis—a-vis judiciary) respect
has not been quite fair to the need of the
freedom which the Fress must enjoy, due in
great part to unnecessary oversensitiveness on
the part of the courts and the judges as
regards their dignity. Besides, it is
acknowledged on all hands that the Fress is
greatly handicapped by the contours of the law
in this regard being vague and undefined such
that i1t leads to timorousness on its part when
dealing with the conduct of judges or their
decisions, o+ commenting on matiters of public

interest, which is far from healthyv.

-

=, 1949 Ann. Rep. 107-108.
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The Fress Council is gresatly concerned at
tate of the law and =arnestly desires that

thiz condition of uncertainty in the law =should

be 2nded by prop=rly framed leoislation which

would, at the same tims, =zafe

-
i

0.

the freedom

' L_l
511

of th2 Fress and the prestioges and dignity of
the judiciary, while ensuring the orderly
progress of the judicial process of the

adjudication of cases.

8.4 Articles 129 and 215 of the Constitution make
the Supreme Court and the High Courts respectively
‘Courts .of Record’ with power to punish for contempt.
Apart fTrom this, the Constitution permits reasonable
restrictions on the guaranteed right of fresdom of speech

and expression in the interests of, inter alia, contempt

of court.

8.5 Neither the Act of 1926 nor of 1952 provided any
definition of ‘contempt of court,’ and it was held that
the legislature considered it unnecessary to define it as
the term had already gained a definitz m=2aning ascribed

to it by judicial pronouncements of English and Indian

courts.®* The Act of 1971, for the first time, gave a

complets definpition of the =supression, by codifving the
results of jJudicial decisions, in cls (a) to (c» of
section 2. A dingly, cont t of court” Consist of

two categories: civil and criminal. Civil contempt 1is

*. L.R. v. Das Gupta, A.I.R. 1954 Fat. Z04.
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defined in cl {(b): briefly =peaking, it mav be said to be

bl

‘contempt in procedure,’ committed by disobeying judicial
decress, otrders and the like. Criminal contempt 1is
defiﬁed in ¢l (c). It mearns the publication of any matter
or the doing of any other zact which
(1) scandalises or tends to scandalise, or
lowers or tends to lower the authority of
any court; or
(ii) prejudices, or interferes or tends to
interfere with, the due course of any
Judicial proceeding; or
(iii) interferes or tends to interfere with, or
obstructs or tends to obstruct, the
administration of justice in any other

mannet.

8.6 The Fress Council was not happy with this
definition. It declared that “"the Bill did not deal with
the important and vital gusstion of what constitutes the

contempt of by what i1s termed "scandalising the court,”

but leaves it subject to the same undefined rules
dependent on the uncertainty cons=2quent on the
predilection of individusl Judges and courts as  at

present. This is not

+
1]
m
ot
[
"

factory and the Coupcil would

Tl

urge the enactment of lsgizlation which would balance the

functioning of a free Fress with the maintenance of

[
e
[y



public confidence in the independence, impartiality and

integrity of fthe Judiciary."® The Council considered

o

that innocent wriftings withowt intent to interfsre with
the course of proceedinogs in a court should not attract

th

D

p=enal consegquences. The Council rejeced the orthodox
view found in the EBill that since it was difficult to
prove intention, the mischief don=, wh2thesr intended or
not, deserved to be punished. It then offered suggestions
for improvement 1n various clauses of the Rill. One
suggestion was that as in the case of criminal contempt
committed 1in the face of a Jjudge, in cases ofVcontempt
arising out of attacks on the impartiality or 1inteqgrity
of a judge also, the proceedings should be heard by other
judges of the court. In cases where the attack was on the
entire body of Jjudges of a High Couwrt, the case should be

directed to be heard by the Supreme Court.®

2.7 Newspapers are often charged with the criminal
contempt of scandalising the courts. fApart from

highlioghting any basic problem in relation to ths press

L

i

il
i

and the law of contempt. most of scandalising case

W
n

2ither involve disgruntled litigants attacking the judges
or th2 newspapers publishing unverifi=d market place

gossics about judges, The language used in many of thess

[al

-

. Supra note I. p.108.
€, Ibid, p. 123
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newspaper stories otisn exprezsed the frustrations

m

zuthors, Justice Masodhkar recounted this in a cases  when

he accepted the apology of cne such writer and remarked

[Elupressions, ... merely indicate coloured
flare of language and which may have origin in
an injured state of mind and as such unhealthy
axpression of personal sense of frustration
though tantamout to contempt, would not by
itself be the ground to take any serious view
of the matter. [Hel ... has submitted
unqualified apologies and we have nothing

to doubt his bona fides. Looking to the
background of his case and his personal
frustration as a writer, he has overstepped in
sxpression. Matters of expression are personal
in natuwre. Much depends on the training anc
culture of the maker. What mav appear to a
sophisticated mind s= harsh, rough, rude and
uncouth may not be so to unsophisticated

and even to angry, irritated and brooding.
There is nothing before us to hold that the
opponent was actuated by desire to disrupt nor
we are sure about his ability to euxpress what

he feels just or unjust ...7

8.8 This indulgence, conoruent  with the spirit  of
the Conmn=titution, iz very nesar  to the American  approach
where 1n & similar situation the Judges will  ask ths

. B G Ghate v. F_E§ Raghute. (1%77) Cr L J 1450, p. 14%1.
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question: is there a clear and present danger that the

administration of justice will b2 affected™® Since a
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‘elear and presentvda
large number of cases, the law of contempt does not
really act as a check on comments made by the press. The
American courts do not depend on contempt of court to
ensure a fair trial of issues. The American procesdure
allows other methods and technigues in order to secure a
fair trial; and American judges are not unduly periurbed

by adverse newspaper comments.

8.9 Even 1in England the rigid doctrinaire approach
is slowly fading away with the passing of the Contempt of
Cpurt_ﬁct 1981. Section 2(2) of the Act states that the
strict liability rule will only apply to those
publications which create a substantial risk of serious
prejudice to the course of Jjustice in the relevant
proceedings. The relevant ftest for contempt is: Is  thers
a substantial risk of serious preiudice? The courts have
made it clear that it is a double ftest - the risk must be
substantial and the likely prejudice has to be serious.

In the words of Lord Chief Justicz Lane:s

o

A =light or trivial risk of serious prejudice

8, Bridgss v. California and Time-Mirror Co. Ve
California, (19403 214 U.S5. Z5Z2: Fennekampo v. Florids,
{1945 3228 U.S5. 3I31.
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was not enough nor was z substantizal risk of
slight prejudice.”
g.10Q Indian courts, trus  to the o0ld English
approach, display & tendency to frown upon any kind of

comment on a

where i1t is

before the courts.

pecple who say or do things

matter

imminent

which is pending before a court or

that a cause or matter may come

Besides, the courts freguently punish

which, in fthe opinion of the

judges, lower the dignity of the court. The line between
comment which scandalises the ijudges and comment which
is legitimate criticism is not always easy to draw. No
clear statement on the limits of permissible discussion

emerged even though

Congress Farty

cases insisted on

matters of

pending

cpportunity to deal

1978. In the wake

the appointment of

of India carrisd a

Z. Attorney

(1971) and Supersession

public importance

determination

General v.

the Delhi High Court judgments in the

of Judoes (1974)

the right of the public to discuss

sven 1t such matters were

before the courts.*® Apart from

« 1 the Supreme Court did not et an

with any case under the 1971 Act till

of the great controversy surrounding

the Chief Justice of India, the Times

news item in which a group of EBEombay

Times Newspapers (1983)

roe, Digvijava

Marain

Delhi 14 (Congress
Subba Ran, (1574)
ii

. B N Verma v.

Delhi

Ve B K
Farty 1k

1 {Supersession casel.

Haroobind Dayal, AJI.R. 1975 All. S2.
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lawvers accused the judges who had decided the Habe

n

=

Corpus  cas=2 during ths smesrgesncy of behaving 1n

B

cowardly manner. Chief Justices EBeg explained and defesnded
the judgment in  that case and took thes view that the
newspapsr should be held guilty of contempt. =
Unforftunately, the majority did not deal with the case

and simply disposed o the matter on the basis "that it

is not a fTit cass where a formal proceeding should be
drawn up"s In  the companion Indian Express case!™,
though Justice Frishna Iyer had written a long

inconclusive essay laying down ce2rfain guidelines in such

cases, which was self-confessedly obiter dicta, it is not

clear as +to whether he prefers the test as to wheather

1]

there should be aclear and present danger or whether one
should look at the motive of the contemnesr or the overall
social effect or all of these things. Though 1in  the

Supersession cas=, the Delhi High Court insisted on the

right of the public to dizcuss matters of public
importance, thers iz no complets discussion on how this

right is rescognised by the law of contampt of court.

[ae}

.11 It was in this context that th

i
ot
1]

Fress Council,

in association with the Indian law Instituts. undertook

1

comprehensivae  study and mades  important  recommendation

1]




for  amending various secticons of  the 1971 Act in 1FBZ,
With a firm view thst ftrutn or bona fide belief that ths
subject matterr of the publication i=  true should
constitute a defence, the Council recommended .  the
following as & new provision in section IS: p

ot

<

Fublication of any statement which 1s true or’

which

the maker

in

pood faith believes to be

true shall not constitute criminal contempt

provided the making of the statemehtéis not

accompanied by publicity which is eg?essive

in the circumstances of the case.

At the same time

this in mind,

following may be added as a proviso to section 1

2

proper

the

Council

safteguard 1s necessary and with

-

further suggesfad that the

e
o

Frovided that if the contemnor pleads truth or

bona fide belief

in truth as a defence and the

court finds that the defence is false the

contemner

shall

he punished with

imprisonment for a period of six

fine or

This is meant &as

to falsely or

ultimately be

wit this view

addition of the

section Z(cc):

fo

both.

ol

maliciously

und to be
that the

following

deterrent to those who may

make allegat

concocted and b

further

definitio

117

rigorous

months and

be tempted

ions which

L]

aseless,.

t

3

[1)]

1}

Sig

ot
D

d %

[l

1

3

n clavse under



g 1s done in good faith unless 1t is dons

g.12 Dr Raisev Dhavan, while DrSDAaring the
vestigative study on contempt of court,'?® sugoestad
2 punishment for scandalising th2 Courts should be
ed.‘However, in his Foreword to the study, Justice
AN Grover, th2 then Chairman of th2 Fress Council
cautioned that the conditions obtaining in our country

must not be overlooked. He said:

Once the door is laid open to level all kinds
of allegations which may even b= prompted by
dizgruntled litigants to malion the judges,
there will be serious danger not only of

blackmail but also of irresponzible character

,11

assassination which will bring the judiciary
and the judicial system into contemectand
ridicule. It is not esxpedient to draw
inspiration from the position in the United
States of America or even in the United
ingdom for the simple reason that the law of
torts is very highly developed in those
countries and iz frequently resorted fto.
Morzover the damagezs which are awardsad 1n
case of defamation are so heavy that neopla
are mortally afralid of making false
all=gations. It is not so 1n cur country.

The tortuous course which a suit f
defamation generally follows and t
t

hat it is likely to taks befo

n
IU
ot




discouraged from launchino such

-

proce2dings. *®

B.1% Though the Fress Council is in agreement with
the demand of Jjournalists and lawyers that the plea of
justification should be allowed to be pleaded in contempt
cases, 1t iz to be noted that the Fhillimore Committee in
England was not prepared to accept that “truth’® should by
itself be made a defence where a Judge is
scandalised.* However, the working paper of the
Canadian Law Commission took the view that “truth’ could
be pleaded in a contempt trial that took place in the

normal course and not a

m

a result of a summary

procedure, *7

£.14 The law of contempt, intended to insulate the
judiciary from insult, requires a drastic overhaul in the
interests of freedom of speech and expression. The press,
wary of the danger, may leave the courts untouchsd.

Though fair and reasonable criticism of a judicial act in

the interest of the public good does not amount to

=, Ibid, p. wvi.

re, Fhillimore Committee Feport on  Contempt  of
Coutts (1974) Cmnd. 3794, prs. 1485-&6&, pp. 70-71.

*7. Law reform Commisszion, Crimin=al Law: Contempt of
Court: Offences against the Administration of Justice
(1977} Working Faper No. Z0, p. &1.



contempt, *® many a newspaper will not dars to venturs

he Act protects

+

into that dangerous arena.

z
s
0
N
S
.
~t
ot

fair and accurate reporting of judicial proceedings, =. 5

protects fair criticism of Judicial decision bec

w

W

use

the public has an interest 1n the proper administration

of justice. This provision 1 eption to the class

i}
iy
3
iU
"l

of contempt by “scandalisation’ of a court as mentioned
in 5. 2(cy (i), and is Toundad on the2 principls stated in

Gray’'s case as follows:

Judges and court are alike open to criticism,
and if reasonable argument or sxpostulation is

offered against any judicial act as contrary to

law opr public good, no court could or would

treat that as contempt of court.'®

In short, the immunity on the ground of 'fair comment’ is
an adjustment between the public interest in freedom of
expression and thes public interest in the fre= flow of

justica. The principle behind this exception to liability

[

ot

for

1

ontempt of court and its ambit was =upressed by Lord

Atkin as:

... No morz than the liberty of any member of
the public to criticise temperately and fairly

but freesly any episcd2 in th=2 administration

18, B v. Gray, (1700} 2 Q.EB. 35,
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.12 In the contesxt of $ns f
will be worthwhile to recall the
Commission of India in 1954:

The Indian press &z whole has been anxionus to

bl

uphold the dianity of courts and the offences
committed more out of ignorance of law relating
to contempt than to anv deliberate intention of
obstructing justice or giving affront to the
dignity of courts. [Iinstances where it could
be suongested that the jurisdiction has been
arbitrarily or capriciously exercised are

xtremely rare and we do not think that any
change 1is called for either in the procedure or
in the practice of the contempt of court

jurisdiction exercised by the High Courts.=?2

8.16 Times have changed; and along with it the views
on the subject. "Justice," az observed by Lord Atkin, Yis
not a cloistered virtue; she must be allowed to suffer
the =scrutiny and respectful even though outspoken

comments of ordinary men. "=

=z, Ambard v. A.G. of Trinidad, &.I.FR. 193& F.C. 141.

2]
"

. Report of the Fress Commiszssion of India (1954).

H
H

. Supra note Z0.



CHAFTER %

JOURNALISTS® SOURCES

2.1 0OFf all the wvaluable commodities cherished and
jealously guarded by journalists, a long contact list of
reliabla2 sources is the foremost. Every reporter has his
own contact list which has usually been in e%istence,
growing year by yesar, since its own=2r had his or her

first job as a trainee.

?.2 The system by which contacts and sources of
information are built up rests essentially on mutual
trust and cooperation. On the one hand the journalist
reliess on besing given accurate information upon which to

base his or her story and on the other the scurce relies,

i

where necessary, on not being identified r otherwis:

i

Ul

compromisad. In such circumstances it i1z a cardinal rule

of Journalism that the identity of the sourcs  remains

i

confidential.

2.2 BGiven the fact that people who speak to



repotiters on this basis are frequently breaking some duty

2nc they t

~h

r

of com

0

m

i 2ms

mn

lves owe to a third party. 2.0..

an-emolover, 1t 1z not s=surprising that the Journalistic
principle of protecting sources clashss from time to ftime
with the rether different priorities of +tribunalis and

courts of law.

2.4 The outcome of such clashes has varied according
to the circumstances of each case, but courts have been
known to take a hard line. In the early sixties, three
Journalists in England were ordered by the Tribunal of
Ingquiry looking into the case of Vassal the admiral spy,
to reveal the sources for stories they had written at a
very early stage in the scandal which accurately
identified the traitor. All three refused and two of them
went to priszon for contempt; the third reporter escaped
such drastic punishment only because his source came
forward voluntarily.?

2.% In the ¢

/0

se

O]

gainst Mullholland, Lord Denning

identified the interests of Jju

n

tice as being the primary

concsideration in deciding whether to order disclosure:

*. Attorney General v. Clowoh, (1963 2 W.L.R. Z43;
Attorney General v. Mullholland and Foster, (1583 2
W.L.R. &58 (C.A.).

—
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The judoe ... will not direct him to answer unless
it is not only relevant but also a3 propsr and indeed
necessary question in the coursze of justice to be

put and answersd,
In Clough’'s case Lord Farker cited “the interests of the

stat=2’ as be2ing the dominant consideration.

2.6 Whether or not a court or tribunal orders a
Journalist to reveal the identity of his or her source
is, of course, always a matter of discretion for the
judge. It 1is clear from the old cases that, although
journalists do not have the absolute privilege against
disclosure which cloaks the lawysr/client relationship,
the courts were reluctant to force them to betray their
sources unless the interests of justice or of the state

demanded 1it. Indeed after the Mullholland case the

Attorney BGeneral told the House of Commons, somewhat
defensively, that in the previous eighty years there had

tances where such disclosure  had

i

only been about six in

been required.

.7 In India both ©Mr Vir Sanghvi, editcr of Sundav

newsmagazina, and Mr Govindan kEuatty, author of Ssshan: An

U}

11}

Intimate Story, app=ared befors  th Jain Commission,

probing the conspiratoria aspects of ths Rajiv Gandhi

assassination dramatic disclosure about the

=
bl
2
i)
Lt
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erence o an unnamed aid
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then Frime Minister,

Mr Chandra Shekhar, in his

ot
ot
I
ot
3]
3

i

by}

.= Mr EBanohvi told the

Commission that the aide in gues

ot

ion was Raimangal Fandew
who has =ince died. The write—-up had referred to the aide
as having %told Mr Sanohvi after the assassination in May
1991 that a high government official had met the Frime
Minister and alleged that one of the members of fthe
Covernment was invelved in  it. fir Sanghvi was écting in
accordance with law because the Indian Evidence Act 1872
does not recognise any privilege for journalists to keep

their source a secret.

.8 In England, protection 1in this regard hazs now
been given by statute. Both the principle itself and the
considerations which wmay override 1t are set out in

statutory form by Section 10 of the Contempt Act 1981.

Mo court may require a person to disclose, nor is
any person guilty of contempt of court for refusing
to disclose the source of information contained in
a publication for which he is responsible, unless it
is established to the satisfaction of the court that

it is necessary in the interests of justice or

—_
e

. Vir Eanghvi: "Who Killed Rajiv Gandhi®" Sunday,
Ozt Z0-Nov 3, 1994.

Bl —4
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national security, or for the prevention of disorder

or Crime.

"Z.%  The th of the protection atforded by

n
ot

ren

[u)

Section 10 was tested in Secretary of State for Defencs

Dy

V. Guardian Newspaners Ltd. On 31 Octobesr 15323, undsr the

headlinse "Hesaltins s  EBEris

|U

fings to Thatcher on Cruiss’

!11

1 1_|
[t

kK

The Guardian published a confidential memorandum prepared

by the Secretary of State for Defence on the guestion of
Cruise missiles and their arrival in Britain. The
Government demanded the return of its document and the
newspaper, trealising that the marks on their zcoy of ths

memorandum would i1g=ntify their source. cit2d Section 10
of the Contempt Act and refussd. The conflict was betwaen
protection of a journalistic source and national
security. In sach of the courts, right up to the House of
Lords, national interest prevailed. According to the

Master of the Rolls, Lord John Donaldson, fthere was

hardly a ntest:

The maintenanc2 of national security recuires that
trustworthy s=rvants in a positicn to misznandle

fighly classifi=sd

n

w}
a.
)
"N
[
]
D
3
ot
n
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n
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Il

f
ecretary of State for Defencea to other Ministers
n

1 I'I
|1|

11 be identifisd at the esarliest
and removed from their positions. This i= dlindingly

obvious. Whether or not the Editor actea in the
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public interest in publishing the document was not

the issue. Thes Sscretary of State’

CONCern was
auite different. It was that & servant of the Crown
.who handled classified documents had decided for
himself whether classified information should be
disseminated to the public. If he could do i1t on

one occasion he might do it on others, when the

safety of the =tate would be truly imperilled.™

.10 The duty of a witness duly summoned o give
evidence in a court is generally regulated by the Indian
Evidence Act 1872. It is the scheme of the Act that 1in a
court, a witness is compellable to answer all questions
relevant to the facts in issue, except where a specific
provision of the law excuses him from disclosing
particular information, or prohibits him from so doing.
Such a privilege 1is recognised for certain situations,
but a Jjournalist is not one of the persons exempted from
the general duty of disclosure in & court. There is no

reported High Court decision on the subject. However,

Mr F.M. EBakshi* is narvrating two incidents. In the first

=, Secretary of &tate for Defence Ve Guardian
Mewspapers Litd (1984} 10 Current Law Notes of Latest
Cases I94 (H.L.). In Tfact the Master of the Rolls made

on2 mistake. The =source, as it turned out when the
newspapet handed back the document, was not 2 "he’ but a
‘she’. Sarah Tisdall, a junior civil servant in the

Foreign Office, was zentenced to =iy months imprisonment.

“. F M Eakshi, Fress Law: An Introduction (TRF
Institute for Social Eciences FResearch and Education, HNew
Delhi, 1986), pp 98-%7.




Caze, Faliprasanna KEavvabisharad, 2ditor of HITAEADI,
declined to sav who was the writer of a3 poem published in
his paper for which he had been charged with libel. The
manuscript was produced in court, but with the portion in
which the name of the writer appeared  torn off.
Faliprasanna preferred to go to jail rather than disclos=
the name of the contributor. He was sent to jail for nine
months. In thes second case, Bipin Chandra Fal refused o
depose in court who was the author of an article for
which Aurobindo Ghos=2 was being tried for sedition.
Aurobindo Ghoze was subsequently acguitted, but Fal was

sent to jail for six months for refusal to depos=s as to

the above fact. In Debi Frashad Sharma v. E..® the Chief
Justice had requested that the journalist reveal his
source aof information. The Frivy Council, howver, did not

go into this azpect of the matter.

.11 In the Branzburg case«, the American Supreme
Court refused to accept the plea that the journalists’
right to refuse %o disclos2 the source of information

flows from the constitutional guarantees of he fresd

a
)}
o]
=]
o
-

the press. However, re2cognising the privilegs, Mr Justice

%, ALILE. 19437 PF.C. ZOZ. Ses  Turther LC. Sarkar
(ed.), The Fress and the Law (1%48), po 3Z9-43 (2ssayv by
C.F.Guptars SE-34 (es=zay by Y. Eumar}.




The function of the press 1= o explore and
investigate events, inform the peocle what 1z going

on, and to expose the harmful as well as th

n

il

aood

influences at work.

.12 It was in reliance on this dissenting Jjudgment

that Mr Floyd Abrams, counsel to hNew  York Times”, had

written in an article (after referring to the function of

the press to explore, inform and expose) as under:

It iz the ability of the press to fulfil that

mn

function which, I believe, 1z and oucht to be

at the heart of the guestion

iy
U]

to whether, and
to what extent, journalists =hould be exempt
from the obligation of any other people to
testify as to any such matters.

2.1% Though there is no federal legislation on the

subject, Etate legislation in the United States presents
a variesty. Frotection of the identity of a newsman’'s
informant from disclosure 1n  Jjudical proceedings and

procesdings beforse legislative committees ha be=en

n

considered in many States as necessary to maintain a flow
cf information to the public. It 1= taken for granted

that =uch protection will not unduly hamper the judicial

7. Flovd @&brams, "Frotection for confidential rews
zources  is essential for cood  journalizm, Centre
Magazine, 35-3I8. '

—
I
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and lsgislative procsss. These statutes censrally protect
the confiderntial sources ot persons connected with,
engaged in o =2mploved by specified nzws media.  ESome of

the States =utend the privilege not onlvy to newspapers,

but also to other periodicals and press associations  and

)

in certain cases to radio and television also.

9.14 In some States, the privilege is absolute. This

means that at no time and under no circumstances can the

journalist be compelled to reveal his source of
information. Some of the Circuit Courts (Courts of

Appeal) have shown a readiness to recognize a limited

)
@

protection for journalists’ sources,.

?.15 Frofessionally, the American Newspaper DGuild

has adopted = code of ethics which in canon & states as

under:
That newspapermen shall refuss to  reveal
contidences or disclose sourcses of confidential
information in court or beforse judicisl or
investigating bodies...
Z,14 1% zz=m=z there are zZarious conflicts of values

whiich society has o consider. 0On the cn=2 hand, there is

B, See the Caldwell case: ¥Yincent eBlasi, "Frivilege
in & time of subpoenas," (Z1 Dec 1970G) Hation, p. &525.



the considersation that for centuriss, the law has actied
on tha postulate that iz iz esntitled to every man’'s

=vidence, and has not recoonised the principle that every

contidential communication which it 1is necessary fto make
in order to carry on the ordinary business of life 1is
protected. *®  As pointed out by Bakshi, it is as
agonising for a Jjudge to have relevant evidence withheld
from him, as it 1is for the reporter to find facts,

painfully elicited by him on a promise of secrecy,

ruthlessly laid bare in a court.

?.17 The Law Commisszion of India has recommended
that while an absolute privilege need not be given to
reporters in  respect of sources of information obtained
by them in confidence, the court should (by amending the
Indian Evidence Act) be vested with the discretion not to
compel a reporter to make such disclosure in the
circumstances of the case. In exercising the discretion,
the court will obviously be expected to weigh the demands
of dizcovery of truth against the demands of professional

ethics by which a journalist i1z bound.?!?

. For history, =ee Elair v. U.&. {1919y 250 U.S8.

—~7T
L

=

to, Wheeler wv. Le HMerchant (1281) 17 Ch.D. &75.

1

11, Law Commission of India, %¥3rd Report, Frotection

of mass media in recspect of confidential information.
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2.18 Fower o szumnmeon and enforce the attsndancs of

persons and examining them on oath as also to reguirzs the
discovery and to  inspect documents gives the Fress

Council of India a great advantage which is not availabls
to a voluntary body. Section 15 of the ‘ress Council of

India Act, 1978

[fw)
e
<

1i]

the Council powsr (o receive
evidence on affidavit, to reguisition any public record
or copies thereof from any cowurt or office and to issus
commissions for the examination of witnesses or
documents. FBuft, at the sam= time, another wholesome
provision has been made in the next section namely,
newspapers, news agencies, editors or journalists shall
not be compelled to disclose the source of any news or

information whether ublished or not. This 2Xpress

provision does not exist in other countries, ™

1=, In an attempt to empowsr  the press, M
Ramakrishna Hegde had incorporatsd a provision in his
aborted Karnataka Freedom of Fress Eill 1988 which reads
thus:

1l

2. Immunity of journalist or a worker in the press
from disclosure of source aof information.-Moiwithstanding
anvything contained in any other law  for the fime being in
force, no court shall compel a person  to discloss the
=ource of any news or information nor declare a person to
be guilty of contampot of court for refusing to discloss
the source of any news or 1information 1n whaitaver mannesr

obtain=d in respect of = publication for which hs 13
responsible unles 1% iz sstablished to the =atisfaction
4

of the court that =such disclo=ure i1s indispenzable in the
N -

intereszt of jus 2 or national security or for the

o
pravention of disordsr or Crime.

T
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S.1% Whils itz riont to hold on to 1tz own
confisential SOUrCces, what the  press is actually

gemancing 1= = right to break confidence=s. What 1t wants
to publish iz confidential information. At present, the
law relating fto confidentialiiy has been given a
sufficient amount of  importamcs  preventing a private
individual from publishing such  information exceot in
extreme circumstances. *¥  This is & salutary rule
because while 1t is 1in the public interest that the truth
must be told. it is also 1in the public interest that
individuals in a society feel that their confidences will
be protected. It is in the public interest that in a
so;iety people should maintain other’'s confidences. The
circumstances when the courts or the government or
commissions of inguiry can force these confidences broken
have been narrowly defined. The pre=s has vet to make out
a general case for the extension of these exceptions to
cover its work. The press will have to show that the
public interest 1in its work is more important than the

public interest in maintaining confidences.

i¥, On creach of confidence see, Frazer v. Evans,
(196451 All. =.R. B: Margaret, Duchesess of Argvll (Fems
Sole) wv. Duks gof Argvil, (1856531 All1. E.R. &£11 where ths
previous caze  law iz discussed. This linse of case law
virtually becims with Prince Albert v. Strangs, (184%) 44
E.R. 292, =z zase decided by *the old High Court of
Chancery whicr prompted Warren and Brandeis to submit
that an smbrvonic richit to privacy did exist st common
law:; =ee =lsc Follard . Fhoioorasphic Co.. (iz2gsy 40
! olied breach of contract): Lord

Ch.D. Z45 ial=o 1im
& o 1

y=hburton v. Fooe, (15132 2 Ch. 459,




10.1 The origins of the laws relatin

[T
-f

defamation

data back as far as Eino Alfred the Great who, i1n the

ninth century, decrsed fthat slanderers should nave their

tongues cut out.® Although over the vears tnz penalties

[

imposed uwpon those who ftransgress  this branch of  ths
civil law have become financial rather than ckvsical., the
principl=as have rznainzd virtwally unchangss. The legal

rationale was =upressed with  great clarite by Justi

Fotter Stewart

American Suprems LCourt 1n 1986:7

& man to the orotsctice 37 Dls OwWn

from unjustrfiodg 1o and
r, Jamss 4 a ot Australia. : e e
STE.
= S Feems
. Zatoros




wronotul hurt reflects no more than ocur basic

- concept of the essential dignity and worth of
every human being - a concept at the root of

any decent system of liberty.

10,2 Like many areas of law, defamation 1is a
marriage of conflicting riéhts and interests. On the one
hand 1s the principle which wholly underlies this
particular course of action i.e., that a man’'s reputation
should be protected from wrongful injury. On the other
hand there are certain prevailing social interests which
the law decrees that protection of reputation will take
second place. Freedom of expression is ’the most

significant of these dominant interests and a free press

isy, of course, a fundamental part of that right.

10.3 When the Rajiv 0Gandhi Government was forced to
withdraw the ill-conceived and now infamous Defamation
Eill in 1988 under pressure of a nationwide demand, it
was a triumph for the Fress Council because its

intervention in the public debate on the Bill and its

5

attempt to establish 1t

n

z2lf as a primary consultees on

[
n

3
-
mn
)
m

tion concerning the press osve the Council an

image apatrt from an adjudicator of complaints. Thes bans

of the 1988 RBill waszs that it was clearly aimed at the



muzzling of critic:

m of th

1]

overnment and presvention of

1]
[Tl

investigative jJournalism, esi ally wners

]
s =
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i

overnmantal

corrupntion is concerned.

10.4 In the context of the free speech guarantee it

i= only fit and proper for uws to import some of the

principles recognised and adopted in US defamation law.

Basically  wherever there is a public interest component
no action for defamation will lie in the United States

unless the defamed person can show that the defamatory

statement or allegation in question was made with actual

malice. Thus in New York Times v. Sullivan® a paid

advertisemenf sponsared by the Committee to Defend Martin
Luther FKing and the Struggle for Freedom in  the South
accused the law enforcement officials in Montgomery,
Alabama, of being racist, following the comments of a
police official. The elected police commissioner of
Montgomery brought an action for libsl against the Times
and several of thes individual signatorias to Ehe
advertisement. The court dismissed it in the following

terms:

Debat2s on public issues shouwld be uninhibited,
robust and wide open - and may include sharp,

urnpleazant attacks cn the oovernment. Ths




constitutional protection does not fturn upon

the "fruth, popularity or social utility of the

g from the proper
use of everythino... Injury fto official
reputation affords no more warrant for

repressing speech that does factusl error...

The constitutional guarantee requires a federal
rrule  that prohipits a public officer from
recovering damages for a defamatory falsshood
relating to his official conduct, unless he
proves that the statement was made with actual
malice... The Constitution affords to the press
an absolute and unconditional privilege to
criticize official conduct, despite the harm

which may follow from excesses and abuse...

1.5 Thus

w

us public official is in effect
debarred, in the absence of actual malice, from bringing
defamation suits with regard to his official reputation.
This principle was later extended by the Supreme Court in

Rosenblum v. Metromedia Line®™ +to even cover defamation

of a private person 1f the statement concerns a matter of
public importance. This decision is a clear
acknowledgement of the role of the press in informing the
public of certain issues in so far as it concentrates not
upon the puplici/private character of the person defamed,
but on the subiject matter discussed. Whers2 the public
interezt component is not present, the individual ‘= right
to privacy will prevail.

I0.5 The principle
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by the Houss of Lords in Derbvsnire County Council

Times MNewspapsrs Ltde. The plaintiff, a local authority,

brought an action Tor damages for libel against the

defendants in respect of two articles published in Sunday

—_——

Times guastioning ths propriety of investments mades for
its superannuation fund. Delivering the judgment, Lord

Keith recalled that in the Spycatcher case?, the House

of Lords had opined that "there are rights available to
private citizens which institutions of ... government are
not in a position to exercise unless they can show that
s
it is in the public interest to do so'. It was also held
therein that not only was there no bgblic interest 1in
allowing governmental institutions to sue for libel, it
was "contrary to the public interest because to admiit
such actionswould place an undesirable fetter on freedom

of speech” and further that action for defamation or

threat of such action "inevitably have an 1inhibiting

“+

effect on freedom of speech".
1.7 Reference in this connection may also be made
toc the decision of the Judicial Committee of the Frivy

Council in Leonard Hector v. Attorneyvy General of Antigus

&, 1993(Z) WLR 449

z. Attorney General v. Guardian  Newsoapers Ltd.
19290(1) AC 107,




znd  Barbuds® which =arose  undesr B, TEZ{EY of the Fubli
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tAntigua  and EBarbuda) . It proviged that

zny DErson who printzd or distributed anv fal
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which was "likely fo cause fear or slarm in or to the

cublic or  to disturb the public peace or to undermine
public confidence in the condct of public affairs” =shall
=] guilty of an offence. Quashing the criminal
proceedings  launched against a newspaper editor under

the said provision, Lord Bridg2 of Harwich observed:

In a free democratic society it is almost too
obvious to need stating that those who hold
office in government and who are responsible
for public administration must always be open
to criticism. Any attempt to s=tifle or fetter
such criticism amounts to political censorship

of the most inidious and objectionable kiﬁd.

10.8 This private/public distinction is not
zltocether =trange fo the Indian criminal defamation law
zz 1s evident from ths second and third exceptions in

zection 499 of the Indian Fenal Code.® However, it iz

8, 1990(2) AL Z1Z2

T. zZecond Euxcs

= P —

not Sefamation  to express

= ing the conduct
of fnis public
o far as his

in good faith any op
of a public serva
functions, or respes



1}

negligence which 1is the tandard for liability in =such

cases, and not actual malic=2, as with th=2 US law, and the
exceptions to section 499 have not proved as useful or
protective - to Indian journalists as have the us
precedents to the American press. More importantly, these
public/private distinctions are confined %o the criminal
law of defamation. The civil law recognises no such
distinctions, and public officials or private individuals
who have been defamed where a matter of public interest
is concernad have as much standing and enjoy exg;tly the
same trights in civil defamation law as ’éo private
individuals who have been defamed where there 1is no

public interest component.

10.9 Recapitulating these well-known Anglo-American

character appears in that conduct, and no further.

Third Exception.-It is not defamation to express in
good faith any opinion whatever respecting the conduct of
any person touching any public question, and tespecting
his character, so far as his character appears in that
conduct, and no further.

Illustration

It is not defamation in A to =uxpress 1In good faith
any opinion whatever respecting Z's conduct in
petitioning Government on a public guestion, in signing a
requisition for & meeting on a public question, in
presiding or attending at such mee=ting, in forming or
Joining any society which invites the public support, in
voting or canvassing for a particular candidate for any
situation in the efficient discharge of the duties of
which the public is interested.
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legal principles, cur Suprems Court in a seminal judoment
endered 1N ths pMakkhseran casel@ held that the
Government, local avthority and other organs and
institutions exercizing governmental powsr could not

maintain & suit for dama

[T

g for defamation. L=2aving open
the issus of the right of the officials to prosecute =
publication under sections 499 and S00 of the Fenal Code,
the court categorically asserted that neither the
government nor thz officials who apprehend that they may
be defamed have the right to impose a prior restraint

upon the publication.

10.10 It is submitted that the criminal law of
defamation b= altogether abolished, which is the
=ituation in the United States, while the civil law
should be reformed, incorporating these public/private
distinctions. In England also criminal prosecutions for
libel are on the decline;y and 1in 1573 fthe Faulkes

Committee on Defamation actually considered it

M

abolition. It was concluded, however, that th= offenc

mn

should be preserved - particularly as a worthwhile

sanction against thos

in

instances where “the libellous

i

metter may be arozs  and persistert and the conduct of the

1o, R Fajagopal v. State of T.H.,
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i

defendant wvery bad indesed’.** The FRoyal Commissicn on

D
1]
n
]

th2 Fress, known as the2 McocBragor Commission, howsver,

recomnend=2d  that all prosecutions for criminal libel

should he conduc ted by the Director of Fublic
Frosecutions, and private prosecutions for libel should

no longer be permittad, =

10.11 The above submission is particularly relavant
becaus=2 a Journalist in  the present circumstances could
face two separate proceedings for the same article and
althouwgh civil and criminal proceedings for defamation
are entirely separate and independent, with different

requirements and componsnts, the remedi=s are cumulative,

not alternative.*=

10.12 While adjudicating on a complaint®4 filed by

th=2 BGovernment of Tamil Nadu against the [llustrated

Weekly of India alleging that an  article written by Cho

Ramaswamy, making wvarious allegations of corruption
ra, Faulks Committ=e, Fepert  on the Law oF
Defamation, Cmd 5209, March 1973).

12, Report aof the
=

Roval Commission on the Fress, Cmd
&5210, pp 191-193, par i }

.35 to 12.386 (July 1977

P
=2

1=, Ashok KEumar v. Radha Fanto, A.I.R. 174647 Cal.

178.

14, The JTllu=strate
Tamil Madu, 1924 Ann. Rep. Fé.




against Chief Minister ™ & Ramachandran and his
Government was defamatory, the Fress Council made the
folldwing observations on the general pleas often taken

in defence of the impugned publications.

Good faith or honest belief

10.13 It seems to have been assumed at some places
that good faith in itself is a defence to liability that
might arise otherwise for a statement which is found to
be untrue and defamatory or whose truth cannot be
established. This, however, is not law. Good faith may be
an essential ingredient of some of the defences, but it
is riot in itself a defence. Honest belief in the truth of
an allegation also does not suffice in law to confer
immunity from- liability for defamation. The defendant in
a proceeding for libel must prove objectively that the
allegation made was in fact true. If an allegation turns
out to be untrue, then even a guarded statement
expressing doubt about some aspect of the character of
the complainant is punishable. Nor does the fact that the
person defamed is a ‘public figure’' make a different rule

applicable.
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Fublic interest

10,14 Fair comment on a matter of public interest
is, no doubt, a well-recognis=d defence, but that defences
is confined to comments. It does not protect untrue
statements of facts, even if the matter is regarded as
one of public interest. The fact must be established as
true. If that 1is done, then the expression of honest
opinion is protected where the matter is of public

interest. But, the facts must be proved to be true.

Reliance on newspaper reports ‘

10,15 1If a statement is made on the basis of
newspaper reports, it is no defence in itself. If the

statement turns out to be untrue, it may be defamatory.

Repetition of libel

16.16 1t is not a defence that an impugned statement
merely repeats something published elsewhers and the Jse
of the words such as ‘alleged’, ‘learnt from reliable
sources’ and ‘reported’ does not, therefore, improve
matters. In other words, the law does not permit an
argumant (1) that the maker of an impugned statement has

not himself made the allegation of misconduct
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independently, and (ii) that all that he says 1is that a
person has reported to have committed certain misconduct.
Fublication of rumour that & person has been guilty of

misconduct is as libellous as the direct charge.

Farliamentary ptroceedings

10.17 It was suggested in the course of arguments
that the allegations were based on matters discussed in
the State Legislaturé and were protected on that score.
This argument, however, cannot be substantiated on the
facts of this case. The article in issue does not purport
to be a report of an Assembly proceedings held
contemporaneously or otherwise. It does not purport even
to be a summary of the Assembly debates. It is intended
to be an independent contribution and 1is expected to be
s0 regatrded by the prospective readers. It canncot,
therefore, claim any protection that may be available
under the Constitution or the law in regard to reports of

proceedings of the legislatures.

10.18 The following principles evolved as a result
of the deliberations of the Council in its adjudication
on complaints relating to defamation and scurrilous

writings:



1. As regards the journalistic propriety of the
publication of a libgl on a public servant
or a ublic figure, two factors are
relavants
(a) The analogy of exception 2 fto section

499 IFC is applicable under which matter
published in good faith pertaining to

the conduct of a public servant in
discharging his public functions or as
r2gards his character doss not
constitute libel.?t®

(b) Before going into the guestion gj gond

faith, the allegation must be gﬁund to
be untrue. It is presumed that a person
has a good character unless proved to
the contrary, i.e., no presumption
exists as to libellous statements being
true, But it is equally trues that the
respondent cannot be censured unless

the publication of an‘untrue statement
is proved against him. No action may be
taken against the editor unless the
complainant leads evidence to support

the complaint. e

1S, Government of Goas/Blade, 1949 Ann. Rep. 12

1e, Ibid.
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2. Comments on the public conduct of a
political le=ader and on the views held by
him are not improper. However, the same
cannot be said to a reference made to his
private life. The editor would not be guilty
of journalistic impropriety when the facts

do not clearly forbid certain

inferences which the sditor has drawn.”

Z. For pubiication of false news items without
verification in order to defame the
complainant, the editor is open to censure.
An apology from him is not acceptable where
he starts a newspaper clearly with the
object of blackmailing local officials or
public men, but failing in that objective,

decides to close it down.?®

4. Constant publication of certain indecent,
obnoxious or defamatory writings with the
object of extracting money by blackmail by

the editor will entail the penalty of

17, Eapur Singh/Buami Ekts, 1273 é&nn. Rep. Z4.

18, R M Sharma/Daman Virodh, 1972 Ann. Rep. 138.
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7.

censure,. t®

AN article carrying deliberate allegations
by an editor, which are not true and proved.
to bé incorrect, is in the nature of a
blackmail intended to threaten the
complainant into submission to his dictates.

A

i

such, it may be describzd as “"the worst
type of journalistic impropriety and

misconduct".=?

An editor may read "between the lines" and
bestow political colour to events. which may
be correct. However, he may not publish what
is characterisad in the paper itself as a
rumour, with apparently no evidence in
support. Indulgence in this type of

character assassination shows

irresponsibility on his part.=2?2

Compromise effected between the parties

19

of Yu

20

=21

Case of Bharti Leader, Jan. 1982 F.C.I. Rev.
fMandal, 19272 Ann. Rep. 84.

o

cn

Case of Campus Reporter, 1972 Ann. Rep. 125.

Case of Sigappa Nada, 1973 Ann. Fep. B39.
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indulging 1n "libellous personal attacks
without any regard to journalistic ethics
- or propriety" will not render a complaint
liable to rejection. Mudslinging in the
newspaper and the defence of the editor
that it was done in retaliation of similar
conduct by the complainant leaves both

parties open to censure,=®=

10.1%9 The case of Indian Express=23 is an

illustrative one in understanding the position of the
Press Council vis—a-vis cases of defamation. The
complaint was filed by Mr Harkishan Singh Surjeet, member
of th= CFIM) Folitbureau, alléging that the article
written by editor Arun Shourie and published on the front

page of tha2 Indian Express dated 1.6.1990 under the

caption SHEFHAR, LIMAYE ENTICE CRI (M) T0O BREAL
GOVERNMENT: OFEN WAR was defamatory. It was alleged in
the story that Mr Chandra Shekhar and Mr Madhu Limaye had
met the complainant and conveyed a plan to bring down the
Hational Front government of Mr V F Singh at the Centre
and replace it by a government comprising of Janata Dal

and Congress-1I headed by Mr Jyoti Basu. When

=22, Casze of Kewal Eatya, 1973 Ann. Rep. 78.

=3, 1991-92 Ann. Rep. 1Z5.
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controverted, the newspaper took wup the position that it

was standing by the story.

10,20 It has been held by the Fress Council in a
saries of adjudications that the fundamental principles
(shorn of their ftechnicalities) underlying the Exceptions
(particularly Exceptions 1 and 2) to Section 499 of the
Indian Fenal Code are applicable by way of analogy as
part of the jJjornalistic ethics.®4 ‘'Good faith’ is the
keystone of the arch of the principle of jggrnalistic
ethics evolved by the Fress Council on tH; analogy of
Exceptions 1 ~and 2 to 8. 499 IFPC. For the purpose of
giving protection of this principle (against a charge of
publishing a baseless, defamatory story), nothing may be

published without dus care, circumspection and enqgquiry.

10.21 As observed by the Fress Council in VMasanth

Sathe/The Independent,®® the extent, nature and mode of

the enguiry is largely a question of fact depending cn
the circumstances of each case. Nevertheless, on2 broad

norm of practice which, normally, in cases of this kind

=4, For precedents, see case of Blaze, suprs nociz b3
Cas=2 of Surya Indis. :720 Ann. Rep. &1; Cas= of
Organis=-. 1990  Ann. Rep. 723 and case of The

Independent, 1991-9Z Ann. Rep. 8.

==, Ibid.
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will help iz that whenever a newspaper receives a report

m

containing allegations which are likely to  lower th
estgem or harm the reputation of any public figure or
person, the editor should, before publishing 1it, verify
its truth from the person concerned to elicit his ver=s:cor
or reaction and publish that alsoc along with th=
report/article. If the person concerrnzc refuses to give
his counter version, a footnote to that effect should be
published. If the editor’s mind is left rocking in doubt
with regard to the veracity of any part of the

report.article, he should omit from publishing it.

10.22 In regard to the appending of the post-script

"I1.E. stands by its report" to the rejoinders/denials of

the complainant, the Council felt that it was not
justified. In the companion complaint filed by Mr
Limaye,®® the Council expressed displeasure at the

sensational caption given to the story. This caption
casts i1its shadow on the entire impugned story, giving the
impression that what was Mr Shourie’s own comment or
speculation has been passed on as a factual comment. This
style of presentation is repugnant to the norm of

Journalistic ethics which cautions journalists not to mix

=&, 1991-92 Ann. Rep. 139.
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up their own comments and conjscturss with facts.

1G.23 A marked increase is evident in the

institution of desfamation cases against the press by

)
hil

public men = politicians in particular. A 1S-vear-old
case, instituted by Mr Jagmohan, former Lt Governor of

Delhi, against Indian Express for a report holding him

responsible for the notorious Turkman Gate demolitions
during smergency, was concluded in 1992 in the court of
the Metropolitan Magistrate, Delhi, with the gonviction
of the then editor, Mr S Mulgaokar, and ’;eporter, Mr
Javed Laiqg. The judgment gave rise to varied reponses on
the issue aof delay in the trial of the case and also on
whether an editor could be held personally responsible
for all that appeared in the paper. Another distressing
trend discernible from the Annual Reports of the Fress
Council is the increasing incidence of complaints being
upheld against the press by the Council on the ground of
defamation. In 1992-92 the Council upheld 62 complaints
while rejecting only 13 in the category of defamation. It
may be noted that the total number of complaints upheld

against the press during the period was Bl.

10.24 The present study does not purport toc be a

1]
o
-+

full examination of all aspect the law of defamation



because the focus i1s on the aspects of special interest
to the media. Although libel actions in India are not in
terms of <statistics as numerous as in the United States
or in the United Kingdom, the number of matters brought

before " the Fress Council 1s fairly large as indicated in

the preceding paragraph. The recommendations of the
Council,=2” particularly those relating to innocent
dissemination of news, unintentional defamation, partial
Justification, fair comment, reports of certain

proceedings to wgich gqualified privilege attaches etc.,
deserve serious consideration by the Government while
enacting a suitable legislation 1in line with the
[Englishl Defamation Act. Such a legislation to replace
the present uncodified position on the subject is highly
necessary for removing a number of anomalies and
liberalising the law keeping in view the constitutional
rights regarding freedom of speech and expression and the

reasonable restrictions that can be placed on it.

=7. For details of the recommendations, see, F M
Bakshi, Law of Defamation: Some Aspects, (N M Tripathi,
Bombay, 1986), pp 127-137.




Chapter 11

PROTECTING FRIVACY

11.1 Frotection of privacy is a relatively recent
concern of law. The concept of privacy can safely be
studied in conjunction with the law of defamation
though, theoretically, the scope of each iz different
and the values which each seeks to protect are also
different. Frotection against defamation and protection
against breach of privacy really cover two distinct
areas of a person’s life. The law of defamation
protects the reputation of an individual; the law of
privacy protects his feelings: the former is external
while the latter 1is internal though the same statement

can simultaneously injure both.

11.2 Frivacy is 2 multi-faceted

N
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o
n
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compendiously described as the right "to be let
sgione”".® Euxucept in the case of celebrities and
criminals - they either waive or forfeit this right -
grivacy 1s an issue in everyone s life. Distinct from
isolation ot loneliness, it is a conscious or
uncConscious attempt to free onesel f from the
interference or influence of other people, of society

or the establishment at large.=

11.3 Privacy 1s a topic having several aspects,
not all of which have a direct bearing on speech and
expression. However, it is interesting to note that the
concept, sprouting from the seminal contribution of the
famous Jjurisprudential collaborators, Samuel Warren and
louis Brandeis,™ was the result of their irritation at
2 Boston newspaper which published gossip of Warren's
gocial activities. Yet, strangely enough, this is the

one kind of invasion of privacy to which courts have

1., To use the famous expression first coined by the
American scholar, Thomas Cooley, who is regarded as the
father of the term "privacy". The phrase used in Cooley

on Torts (1888) was qguoted by Warren and Brandeis
their article. See infra n. 2.

®. See Hall, E.T., The Silent Language <(London:
Doubleday, 1959).

=. Warren and Erandeis, The FRight to Frivacv,

Harv. L.R. 193 (1220).
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shown the most tolerance. The basic concepts of the

libertarian press, the self-ri

ghfting process, and the
American constitutional guarantee of freedom of the
press are influenced by the idea +that the truth should

be told because the people have a right to know it.

11.4 How have American courts attempted to resolve
the conflict between privacy and freedom of speech?
This is a conflict which assumes particular importance
in the United States because of the First Amendment to
the Constitution where we find a firm prohibition wupon
any law which abridges the freedom of speech or of the
prass. It has exerted a considerable influesnce not only
upon the development of the American law of privacy but

also upon the law of defamation.

11.5 In this particular sphere, American courts

have acted upon two broad criteria:

(a) Freedom of the press extends to matters of
public interest, and the Constitution would
not, therefore, permit the raising of any
ob jection based on a claim fto privacy. Such a
claim conflicts with a freedom guaranteed by

the Constitution.*®

n

4., Time v. Hill, ((19467) 385 U.S. Z74.
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(b) The above freedom does not extend to matters
of private interest and if the ordinary
principles of law recognise an action for
breach of privacy, such recognition would not

conflict with any constitutional freedom.S

11.6 This conflict can be illustrated by reference
to some of the leading American cases. First, the case,
Elmhurst V. Fearson,*® which exemplifies the
comparatively wide area 1in which free comment is
permitted upon matters of public concern. The plaintiff
had been one of the accused in a notorious sedition
trial. During the cours2 of the trial he had obtained
work as a waiter in a hotel. A radio broadcaster
commented wupon this fact during a broadcast. His
identity revealed, the plaintiff had lost his Job.
However, his action failed for reasons explained by the
Court of Appeals for the District of Colombia. In the
words of the court, "it is well settled in the
jurisdictions which entertain (actions for invasion of
privacy) that one who becomes an actor in an occurence

of public or general interest must pay the price of

=. Cor EBrnoadca=ting Corpn v. Cohn, (1975 420 U.S.

“. 1353F.(2d) 447 (1946). U.S. Court of Appeals, Dist

of Colombia.



publicity through news reports concerning his private

life, unless theses reports are defamatory”.

11.7 Alse in Sidis wv. E.R. Fublishing Corpn,” a

former child prodigy, once in the public eye but living
for over twenty years in obscurity, was held to be an
unprotected subject for a magazine piece about his
subsequent eccentric life. A privilege 1is enjoyed for
news or matters of general interest, which the court
found to be present here; and obscure doings may -be as

interesting as prominent ones.

11.8 On the other hand a Californian court came to
a different conclusion in Melvin v. Reid.® A reformed
prostitute, accused and acquitted in a sensational and
widely publicised murder trial seven years before, had
since martried and lived a life of respectable
obscurity. A motion picture account of the crime used
her real unmarried name in portraying her earlier 1life.
Violation of privacy was found by the court, indicating
that lost privacy, like lost virtue, can be recovered
and can again become the subject of protection. The

film was nothing more than a2 commercial venture, and =o

7. 113F. (2d)y 804 (1940).

8, 112 Cal. App. 285 (1931).



without privilege for the harm it caused.®

11.9 Finally we turn to what 1s probably the most
famous of American cases on privacy, Jime Inc v.
Hill,*® a decision of the United States Supreme Court
in 1967, which involved a straight confrontation
between the individual’'s desire to be let alone and the
freedom of speech provisions of the First Amendment.
James Hill alleged that an article in Life magazine
falsely portrayed an experience suffered by himself and
his family when they had been held hostage in their own
house for 192 hours by three escaped convicts., The
article complained of was one describing a play, The

Desperate Hours, which was a fictionalised account of a

family being held captive by three escaping convicts.
However, Life had, under the headline "True Crime
Inspires Tense Flay," portrayed it as a re-enactment of
the Hills’ experience, an experience which had been
much in the news three yvears earlier. At that time Hill

had made it guite clear that the family was scared but

?. Fhoolan Devi’'s objection fto Shekhar Kapur's

Bandit Queen assumes relevance in this context. The film,
acclaimed as a landmark in Indian cinema, was permitted
to be screened only after effecting a few modifications
to assuage the former dacoit who felt that 1t was the
true story of her life.

re, Supra note 4,
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was not mistreated during the ordeal. In the play the
fictional family suffered violence at the hands of the
criminals. Also ever since their ftrue lif2 experience
the Hills attempted to avoid publicity as wmuch as
possible. The family desired nothing more than to be
abl=2 to live in peace and to forget the entire episode.
Now their three-year-old ordeal had been sensationally

revived in an exaggerated manner.

11.10 Hill brought suit in New York for invasion
of privacy. Time Incorporated, Life’'s publisher, was
held liable. It was upheld on appeal. The appellate
division truling stood 1in stark contrast to the long
tradition of rulings in New York which supported the
concept of an unfettered press. The publisher sought a
hearing by the United States Supreme Court, claiming
that its constitutional guarantee of freedom of speech
and of the press had been denied by the findings of the
Mew York courts. The appeal was allowed by a majority
of the court which said the subject matter of the
article, the opening of a new play linked to an actual
incident, was a matfer of legitimate public interest.
As such it was protected by the First Amendment. That

protection would be lost only if a falss story was

4

ot

published with knowledge of 1ts falsity or in reckless
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disregard of i1ts truth. Justice Brennan, who wrote the
opinion for the court, said the New York jury had not
been properly instructed and called for a new trial to

measure the actions of Life's editors under the

standard of knowing falsity or reckless disregard.

11.11 In the opinion of the majority of the court,
the defendants had displayed recklessness in publishing
the article by failing to make a reasonable
investigation of the facts of the story. Justice Fortas
was distressed by the majority’'s lack of support of the
right of privacy. Important as the rights guaranteed by
the First Amendment were, there were also, in the words
of Justice Fortas, other "great and important values in
our society ... which are also fundamental and entitled

to this courf's careful respect and protection®.

11.12 This division of opinion does demonstrate
the difficulty faced by courts in drawing a line
between privacy and freedom of speech. It is a conflict
between two fundamental human rights, each of which is
contained in the European Convention for the Frotection

of Human Rights and Fundamental Freedoms.?*?

12, Articles 8 and 10.
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11.1% Despite the Tact that the United Kingdom is
a signatory to the convention, the chstished right of
privacy has not yet been enacted as part of the English
law. The Englishman has no freedom from undesired
publicity except the remedy in defamation. However, the
costly tort of defamation does not protect a person
- against public disclosure of true information about
him=self however much damage and suffering such a
disclosure might cause him. This 1is in sharp contrast
with the position in the Unitad States and Francg where.
disclosure of even true information ééout an
individual’s private life is brotected if only such
disclosure is upon a matter of legitimte public

interest.

11.14 Enlightened opinion in England 1is in favour
of the acceptance of the law of privacy. Three Bills
were introduced in the Farliament during the 19460s to
create such a right.*® None of tham was adopted.
There has also been considerable support outside the
Farliament for the creation of a right of privacy. The

Mational Council for Civil Liberties and Justice, the

British section of the International Convention of

t=, By Lord Mancroft in 1241, Mr Alexander Lyon 1in
1267, and Mr PBrian Walden in 196%9. They are set out in
the Younger Report, Appendix F, pp 273-278.

162



Jurists, have both =supporied =zuch a right, Academic

whriters, notabiy Winfield,*¥ have supported it,

ha&é-some Judges boi~ inside??® and outside!® court.
However, two important law reform committeses had
recommended against legislstion to confer a legal right
of privacy. While the Forter Committee on the Law of
Defamation (reported to the Farliament in 1548)
outrightly rejected the idea of privacy, the Younger
Committee on Frivacy, appointed in 1970, also could
find no necessity for a general right of privacy. In
essence the major argument of those who oppose the
enactment of a general law of privacy is that such a
step would tilt the delicate balance between individual

privacy aﬁd freedom of speech too much against the

latter.
11.15 There was a time when British newspapers
concealed the developing crisis leading to the

abdication of Edward VIII until daye t=fure the event;

but now the tabloid press in Eritsin 1is plaving havoc

13, See F.- WinTisld, "Frivacy" (193Z1) 47 L.G.F.

14, See 2.g5. Lord Scarman in Morris v.  Beardmore
[19B01Z W.L.R. 283 at p.2%&.

1S, Lord Denning, What Next in the Law, (1982),
p.247.
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with the personal privacy of public figures, even the
royal family not excepted. Amidst the growing demand
for statutory regulation of the press, the Calcutt
Committee reported in 19920 that individual privacy was
not to be considered in isolation but must be weighed
along with freedom of speech and expressiont®,
Setting aside proposals for statutory control, the
British press was put on a period of probation at the
end of which Sir David Calcutt suggested the
introduction of a new tort of infringement of privacy.
The Calcutt Report and its suggestions were tansidered
by the National Heritage Committee of the House of
Commons and its report was published in 1993, The
introduction of a Frotection of Frivacy Bill is a major

recommendation of the committee.”

11.16 The position in India is substantially the
same as in England. In the absence of any guarantee in
Part III of the Constitution such as that contained in
the Fourth Amendment of the U.S. Constitution nor any
omnibus residuary clause relating to unenumerated

rights as in the Ninth Amendment, the right of privacy

i, Report of the Commitee on  Frivacy and Related
Matters (Coand 1102, 1990).

17, (1992-93) Ann. Rep. 11-12.
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could be developed only by & liberal interpretation of
the guarantes of ‘personal liberty’” in Article 21.
f#lthough the Supreme Court had failed to make use of

the first available opportunity, the divided opinion in

tharak Singh!® opened avenues through which the right
could be wushered in in subz=equent cases. Described by
Frofessor Upendra Baxi as "an example of Jjudicial
creativity at its best,"*® the seminal opinion
expressed by that great judicial craftsman, Justice K kK
Mathew in Gobind=° revitalised and extended the
memorable minority opinion of Justice Subba Rao in

Fharalk Singh and elevated those values to high

constitutional status in unmistakable terms. Later

18

1295.

. Eharak Singh v. Etate of U.F., A.I.R. 1963 &.C.

19, Upendra Baxi (Ed.), KE__ K Mathew on Democracyv,
Equality and Freedom, (1978), p. LXXIV.

2o, Gobind v. State of M.F., A.I.R. 1975 8.C. 1Z7%9.
Mathew, J observed at p. 1385:

The right to privacy in any event will necessarily

have to go through a process of case-by-case
development. Therefore, even assuming that the right
to personal liberty, the right to move freely

throughout the territory of India and the freesedom of
speech create an independent right of privacy as an
emanation from them which one can characterise as a

fundamental right, we do not think that the right is
absolute.

See K K Mathew, "Right to be Let Alone," (1979) 4 &.C.C.
(Inl) 1.



Justice Mathew had occasion to explain  right to privacy

vis—a—-vis freedom of speech thus:

The factual reporting in any news medium of
current n2ws 1n which the public has a
legitimate interest has.to be protected bput
at the same time a man s privacy has to be
respected. This concept of legitimate public
interest or news-worthiness and protection of
privacy poses a dilemma. In general, the
solution has been for judges to find this
matter before them newsworthy while reserving
the possibility that liability might ensue
for some other factual account. This
theoretical residuary category noted in dicta
has been referred to as matters which

outrage public decency.=?2

11.17 Gobind ended with the hopeful ocbservation
that the old rules and regulations, verging perilously
near unconstitutionality, would yield to the essence of
personal freedoms. Foreseeing great strides, Justice
Mathew said the right to privacy in any event will
necessarily have to go through a process of cass-by-—

case2 development. However, the cherished right hag a
e

quantum Jjump in the Nakkheeran case,<= when th

Supreme Court, while upholding the right of a mag=azin

]

to publish the lif= story of a condemned prisoner

without any prior restraint, declared that the right to

=1, Supra note 19, p. 148.

22, R Rajagopal v. Stat= of T.M., A.I.R. 199 &.C

- e

244,
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privacy is implicit 1in the right to life and liberty
guaranteed by Article 2Z1. While declaring that a
citizen has a right to safeguard the privacy of his
own, his family, marriage, procreation, motherhood,
child-bearing and education among other matters, the
court made it subject to the exception *that any
publication concerning the aforesaid aspects would
become wunobjectionable if such publication was based
upon public records. This 1is Tor the reason that once a
matter becomes a matter of public record, the right to
privacy no longer subsists and it becomes a legitimate
subject for comment by the press and others. The most
revolutionary and outlandish aspect of the judgment
lies in the declaration that the right to privacy and
for that matter the remedy of action for daﬁages are
simply not available to public officials with respect
to their acts and conduct relevant to the discharge of
their official duties. This 1is 50 even where the
publication is based upon facts and statements which
are not true, unless the official establishes that the
publication was made with reckless disregard for truth.
In such a case 1t would be enough for the defendant to
prove that he acted after a reasonable verification of
the facts; it is not necessary for him to prove that
what he has written 1is true. O0Of course, where the
publication 1is proved to b= false and actuated by
malice or personal animosity, the defendant would have
no defence and would be liable for damages. It is
equally obvious that in matters not relevant to the
discharge of his duties, the public official enjoys the

same ptrotection as any other citizen.
11.18 The Law Commission of India, while noting
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the inadvisabilizy o7 having e comorehensive

legizsl.

n

wm

tion to  deal with 2very aspect of the  invasion

D
i

of privacy, suggested the insertion of new sections in

the Indian Fenal Coda to punish electronic
eavesdropping and the taking of unauthorised
photographs. == Fursuant to  this, the Indian Fenal

Code (Amendment?) BRill, 1978 was passed by the Rajya
Sabha; but it lapsed following the dissolution of the

Lok Sabha.

11.19 The Second Fress Commission, while stressing
the dire need to protect persons from emotional
disturbances, anxieties, humiliations and
embarrassment, did not recommend legislation beyond
what the Law Commission had recommended. Fointing out
the need to strike a correct balance between the
citizren’'s claim to privacy and the public’s right to
information, the Commission recommended that the Fress

Council should be entrusted with the responsibility of

looking into complaints of invasion of privacy and of

monitoring the performance of the press. It WAS

n

uggested that Section 12(1)(c) of the Fress Council
Act, 1978 should be amended by adding after the words

"the maintenance of high standards of public taste”" the

==, The Law Commission of India, 42nd Report (13971).
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words "including respect for privacy".=<

' 11.20 The Fress Council iz however of the view, as
pointed out by the Chairman, Justice R 8 Sarkaria, in
his speech at Calcutta University on 15 September 1993,
that even under the present Act it is competent to hear
and determine a complaint alleging 1invasion by a
journalist of the personal privacy of the complainant
where such invasion offends against the canons of

Journalistic ethics, decency or public good taste.

11.21 Indeed the Council had occasion to lay down
guidelines for the press on this subiect while warning
four newspapers for their coverage of the murder of two
nuns belonging to the Bnehasadan in PBombay.== While
reporting the murders, the Indian Express, the Times of
India, the Free Fress Journal and ESamna had said, on
the basis of post mortem and police reports, that both
the murdered nuns had regular sexual intercourse and
one of them had a sexually transmitted disease.

Adjudicating a complaint preferred by the Superior and

=4, Second Fress Commission FReport (198%), Vol. 1,

Chapter 4, pp 67-77, particularly paragraphs 41-44,

==, 8r Cyrilla, Superior, Fransiscanz of St Mary of
the Angels, Snehazadan, Bombay v. Indian Express, Times
of India, Free Fress Journal and ESamna, 1921-92 Annual
Report 92.
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Director of Snehasadan, the Council found that the
impugned reports would show that those were manifestly
injurious not only to the treputation, personal dignity
and brivacy of th= wmurdered nuns but also had a
tendency to affect the reputation of Snehasadan as an
institution run by Catholic nuns for the carse of
destitute children. The principle had been settled by
the Fress Council in a s=ries of adjudications that for
justifying such a publication it was for the respondent

newspapers to show:

(i) That what it had published was true, and
further
(ii) That the impugned report was published in
good faith (i.e. with due care and
circumspection) for public benefit, in public

interest.

11.22 The Fress Council was of the opinion that
these four newspapers had committed th= following

ethical improprieties and wrongs:=®

(i} By stating in the impugned publications that

postmortem reports reveal/prove that the

=&, Ibid, at 108-109.
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murdered nuns were used to sexual
intercourse and one of them was suspected to
be or infected with venereal disease,
they attempted to pass on their own
opinions/conjectures or comments as facts -
things which did not find mention in the
post mortem examination report. Thus, they
committed a breach of the well recognised
norm of journalistic ethic which requires

5.
newspapers to distinguish comment aad facts
and not to eleviate or dress up their

conjecture/comment or hypothesis as a

statement of fact.

(ii) Even assuming that at the pre-publication
stage, the respondents or reporters had
heard from some source that the post mortem
examination reports reveal what they had
published, then also, as a matter of
professional caution they should not have
published the same, it being a sensitive
matter touching the chastity and privacy of

the murdersed women.=7 -

=27

. The post mortem report reads thus:
a) Sister Friya
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(iii} Folice investigation fo trace and bring to
Justice the culprits who had perpetratad
these gruesome murders was pending and the
impugned reports containing the
opinions/comments of the reporters/
editors had a strong tendency to influence

and prejudice a fTair investigation.

(iv) While the publication of the impuoned story
by these newspapers may not amount, 1in law,

to contempt of court, it was, for the reason

i. hymen absent
ii. vagina patulous
iii. warts +++ (on both sides). Here the
word venereal was struck off.
iv. reddish discolouration on lower vagina
v. whitish thick discharge +++
vi. no sign of struggle.

b} Sister Sylvia

i. hymen absent

ii. vagina patulous
iii. reddish discolouration in lower vagina
iv. whitish thick discharge +++

v. No sign of struggle.

Condition nao. (i)  was the basis for the
reporters’ presumption that both the victims were
not virgins. Condition no. (i1) was taken to
indicate possible indulgence 1in frequent =sexual
intercourse. Condition no. (iii) was not strict
proof and further examination was necessary to
confirm the infection of venereal dizease. The

newspapers pleaded that they had only reported that
one of them was suspected to have been infescted with
venetreal disease.
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(v)

(vi)

aforesad, violative of the ethicz of
Journalism, the range and terrain of which

waes broader than that of law.

The reporters were laymen and not experts in
forensic science. They were not competent to
spell out their own opinions/comments or
hypothesis on the basis of the inconclusive
data mentioned in the post mortem reports.
It seems in publishing their opinion/comment
in gquestion with such abandon and

alacrity at a stage when the investigatior
had just commenced, the reporters’
investigative zeal, spurred by a not-very-
healthy curiosity, outran their discretion,
and they arrogated to themselves the
functions of the investigating police and

the forensic expert and of the court which
alone was competent to give a Jjudicial
finding on such controversial technical
issues, if and when the accused would be

arrested and put up for trial.

It iz a fundamental principle that opinions

of forensic experts only are admissible to
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aid the court in reaching a finding on a
matter relating to foresnsic science. Even
the opinion of the expert may not conclude
the issue. Such opinion has to be

tested by the court in the light of other
evidence on the record. In the instant
cases, the opinion hazarded by the
newspapers in the impugned publications has
been sharply refuted by Dr Farikh,

a well-known expert in forensic science.

(vii) The publication of the impugned
reports/comments impinges upon the personal
privacy of the murdered nuns and tends to
injure their reputation and dignity. The
unethicality of the impugned publications
has to be viewed in the context that
the dead women are unable to defend
themselves against thess calumnious
imputations. The publication of these
embarrassing and disparagling comments about
the murdered nuns was bound to cause
distress to their kin, surviving associates
and all those belonging to the Catholic

Christian faith engaged in running the
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Snehasadan institution.

(viii) Fublication of the impugned story/comments
at this stage of the police investigation
did not serve any overriding public
interest. On the contrary, it could harm and
prejudice a fair and unbiased police
investigation. That it had actually caused
confusion in the investigation was a fact
which had been admitted by the Times of

India itself in its written statement.

11.23 Describing the impugned reports as the
product of an overwhelming curiosity rather than of an
overriding public interest, the Council said the
reporters did not act with due care and attention and
it could not be justified as 'fair comment’ published
in good faith, notwithstanding that the respondents had
no malicious motive or deliberate intention to maliagn
the deceased or their institution. It was also held
that by publishing the names of the victims, the
newspapers had committed & gross vielation of the
recognised norm of journalistic e2thics which reguires
that while reporting crime involving rape or

molestation of women, or taising doubts and gquestions



touching the chastity, personal character and privacy
of the women, the names, photographs of the victims or
other particulars leading to their identity, especially
at the police investigation stage, should not b=

published. ==

11.24 Elaborating the guidelines, the Council

further said:=*

"Fublic interest’ which may Jjustify publication
of, or inquiries into a matter within the preserve aof
personal privacy, must be legitimate public interest
and not a prurient or morbid curiosity. "0f interest to
the public’ is not synonymous with ‘in the public

interest’.

=8, Section Z232BA, inserted in the Indian Fenal Code
in 1282, prohibits the publication of the name or any
matter which may make known the identity of any person
against whom rape or a cognate offence is alleged aor
found to have been committed. The Supreme Court in the
Nakkhesran case, supra note 19, further made this point
clear by declaring that in the interests of decency, as
stated 1in Art 19(Z) of the Constitution, a female who is
the victim of a =exual assault, kidnap, abduction or a
like offence should not further bes subjected to the
indignity of her name and the incident being published in
the press/media. This rule, based on the right to
privacy, iz an exception fto the right of ublication
based wvpon public records including court records.

22, 1991-92 Annual Report ZB2-384, Ch VIII.
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"The purely perszonal and family or socizl life of
a public figure <can legitimately bs open to public
5cﬁu£iny where (a) the private conduct of the
individual including his state of mind/health can
adversely affect or influence the proper dis%harge of

his public functionsy and (b) he may be Setﬁing-a bad

example when seen as a role model by others.

"Rape and molestation of women, sexual abuse of
children etc are fit cases where privacy should be
respected and the names, photographs or other
particulars leading to the identity of the victims, or
sordid details of the-offence should not be publicised.
Sensation or a morbid curiosity cannot be a just ground
for invasion of privacy at the cost of causing added
hurt and trauma to the victims. No public purpose is
served, whereas the publicity may bring social
opprobrium and shame to the individuals concerned and
social embarrassment to their family and friends,

community or to the organisation to which they belong."”

11.29 This view was again reiterated in a decision
rendered on Z1 March 1993 when the Council found seven
Kerala newspapers guilty of transgressing the ethical

norms of Journalis=m and the guidelines issued by the
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Council by publishing tha n

PYl

mes and photographs of
threae missing girls, Fointing out that certain
vulnerable categoriss require added protection in  the
matter of privacy, the Council said women and children
belonged to this category. Rape and molestation of
women, sexual abuse of children eftc are fit cases where
privacy should be respected and the names, photographs
or other particulars leading to the identity of the
victims, or sordid details of the offence, should not
be published to those unconcerned with law enforcement

or with administrative jurisdiction in the matter.=<

11.26 The Council reminds journalists to bear in
mind that ‘public interest’ which may Justify
publication of a matter within the preserve of personal
privacy must be a legitimate interest and not a
prurient or morbid curiosity. On  the basis of several
letters recesived from people of Indian origin settled

in the United States, th

11}

Fress Council set up a
committee to examine the alleged unethical and
unprotfessional behaviour of s=sctions of the Indian
press with regard to the rights of individuals infected

By the AIDS virus. While conceding the right of

k. C John v. Deepiks. Mangalam, Deshabhimani,
Manorama, kEerala Esumud:, Mathrubbumi and Indian
(1992-23) Ann. Rep. 231-235.
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journalists end journals to write about people in terms
of human intsrest, the Council, on the basis of the
reﬁoft submitzed by the committee, advised the media to
respect the right to privacy of AIDS patients and not
subject them to needless exposure and social stigma.
"Every mass medium," the Council said, "must observe
the terms of the Final Document of the July 1989
International Consultation on AIDS and Human Rights,
and promptly report +the wviolation of such rights
protecting the basic human rights to life and 1liberty,

privacy and freedom of movement." =32

11.27 The latest devicg by the British Government
to discipline the press 1is the Heritage Committe='s
report on privacy which has proposed an alternative to
the statutory regime recommended by Sir David
Calcutt.=2 The Heritage Minister, Mr  Brooke, has
suggested less harsh measures than proposed by Sir
David. Its main recommendations are that there should
be a Fress Ombudsman, preferably a retired Jjudge,

appointed by the Lord Chancellor whose duties should be

=1 (199Z-93) Ann. Rep. &53-656.

=2, A bill requirinag the press to act responsibly
cl=ared a big nurdle when it was given 2a second reading
in the Housze of Commons in  January 1993 despite
government reszsrvations. The further fTate of the bill is
not known at the time of writing.
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to examin2 a proorietor’s responsibilitiss for  the
nawspapers h2 controls.* He would also investigate
complaints about newspap=+r  stories and insist  on
corrections. If necesszary, he would supervise their
wording and placement and publish adjudications. He
could order compensation to be paid and if a newspaper
persistently btreached the code of practice he could
fine it without jeopardising possible legal

proceedings.

==, The Times of India made the first attempt by any
newspaper in the country fo ensure cost-free redress for
the readers when it appointed Mr F N EBhagwati, the former
Chief Justice of India, as Ombudsman in 198%9. According

to the newspapet, th2 purpose of establishing the
inztitution is to create a forum for the speedy redress
of readers’ complaints and to  ensurs objectivity,

accuracy, balance and fairness in reporting and comment.
The report of the Ombudsman on his opinion and finding is
published by the newspapsr regularly.
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Chapter 12
RIGHT TO KNOW AND RIGHT TO REPLY
The Official Secrets Act is not to
protect secrets but to protect officials.

Jonathan Lynn and Antony Jay?

1Z2.1 With the landmark decision of the Supreme

Court in the Life Insurance Corporation case,=

confirming a Gujarat decision,® the people’'s right to
know has been elevated to the status of a
constitutional +right. Though the judoment was only on
the peculiar facts of the case without laying down any
absolute proposition, 1t was the first time the Supreme
Court was trying to resclve the conflict between the
freedoms of the press and speech. Implicit in the

court ‘s judgment is the recognition sub silentio of the

right of reply without specifically dealing with its

scope and dimension in the context of the guarantee of

., Yes Minister, 1981, ch.7.

<2, Life Insurance Corporation of India v. Manubhai D
Shah, A.I.R. 1993 S§.C. 171.

. BFref Harubhaj ERah v. Life Insurance Corporation
of India, A.I.R. 1981 Guj 1%5.
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freedom of speech and expression. @

12.2 The case arose following the refusal of the

Life Insurance Corporation to publizh a rejoinder sen

ot

by Frof Manubhai Shah, executive truste2 of the
Consumer Education and Research Centre, Ahmedabad. in
justification of his study paper 2HpOsing the

discriminatory practices of the Corporation in 1ts

magazine Yogékshema. The study paper entitled "A Fraud

on Folicy Holders - a shocking story" was first
published in The Hindu. Th2 newspaper also published a
counter written by a Director of the Corporation and a
rejoinder to it sent by the author of the study paper.
Subsegquently, the Yogakshema carried the counter alone
without publishing either the study paper or the

rejoinder.

12.3 Though the Corporation claimed editorial
privilege, which undoubtedly is part of the freedom of
expression, the refusal to publish the rejoinder was
characterised as both unftair and unreasonable: unfailr
because fairness demanded that both viewpoints were
placed before the readers fto enable them fto draw their

own conclusions; and wunr=easonable because there was no

4. S0l1li J Sorabjee, Indian Express, 15 August 1992,
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logic or proper justification for refusing publication.
The Corporation was compelled to publish views which it
does. not like as a means fTor achieving "balanced

presentation” - an alternative remedy in the United

States for defamation.

1Z2.4 There is statutory recognition of this right
from the very beginning as far as the Press Council of
India is concerned. As per section 14(1) of the Fress
Council of India Act, non-publication of a trelevant
matter can be objectionable and may be construed as a
professional misconduct. As per Regulation (1) (c) of
the FPress Council (Frocedure for Inquiry) Regulations,
a complainant has to draw the attention of the
newspaper, news agency, editor or other working
journalist concerned to the non-publication Df the
matter along with the complaint. The Council itself has
power, vide section 14(2) of the Act, to reguire any
newspaper to publish any particulars trelating to an

inguiry.

1Z2.5 At the =zame time the Council is recegnising

editorial privilege a

in

part of the freedom of
expression. Mo newspaper is bound fto publish each and

every article, letter, news item, or picture sent to it



for publication: the e

=}

itocr has the right to choose th

1]
i

-t

HIE=%

2rial kesping  in view 1fs  suitability. The editor

i

1

= the discrefion to edit tha matter without any
distortion.® This discretion should be exercised in a

fair and abjective way.® In the Onlooker/Arun  Shourie

cas=2 of 1984,-the Council reiterated the public’s right
to reply. The Council had, in many of it=
adjudications, held that an editor/publisher who
assails a person or his work ought to publish the reply
of th= person, should he send on=. In the instaqF case
articles were published in the Onlooker attacking Arun
Shourie’'s work and raising grave doubtszs about his
professional competence. The editor of Onlooker stated
that he also endorsed the view that every person who
had been adversely commented wuwpon in any publication
had a +right of reply and in the instant case he was
compelled to make an exception for the reason that the
issu2 had by then becom= sub Jjudice. The Fress Council,
however, was of th2 view that the magazine ought to
have published the reply; but 1in the absence of any
ostensible mala Fide on the part of the2 editor, ths

matter was allowed to rest there.

=, Andhra Fatrika and Bharsti/T Ramalingeshwara Rao,
a case decided by the Fress Council in 1%48.

©, The Hindu/Romila Thaper and EBipin Chandra, 1930.
Nagrilk Weeklv/Furna Maravan Sinha. 1980,
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2.6 The right of reply i1s a limited right limited
only to replvy to anything damaging that has already
been - written. Farochial writing being the essence of
freedom of expression, real balance in the presentation
of news and views 1is not possible. It can only be an
artificial fairness or balance. Balancing out
viewpoints for the sake of an artificial fairness can
pose the problem, at ftimes, of having to balance the

views of Jesus Christ with those of Judas Iscariot.”

In journalism, it is not so much what you
cover which is important as what vou do not
cover. The decision %o omit is often as

important as the decision to commit.®

12.7 The Tornilloe® case in the United States will
illustrate this point. The validity of a Florida right

of reply statute was in issue. The Miami Herald argued

that the statute, by reguiring a newspaper to grant
political candidates a right to equal space in order to
answer such newspaper’'s criticism, violated the freedom

of the press guarantee. In invalidating the statute,

7. Eee David Halberstam, The Fowers That

Ee

(19793 : 60,

S. Ibid at p. Z20Z.

®. Miami Herald Fublishing Co. v. Tornillo, 418 U.
241 (1974).

ies
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the United State

n

Supreme Court invoked two arguments:

First, it thought that a right of reply would induce
editors to shun controversy with the result that
vigorous public debate would., b2 diminished; se2cond,

enforced access would intrude into editorial function,
in other words, that a governmental direction what to
print was as incompatible with the constitutionally
guaranteed freedom of the press as a censor’'s direction
of what not to print. Chief Justice Burger, spesaking
for the court, statéd that ‘"compelling editors or
publishers to publish that which ‘reason’ t=2lls them
should not be published is what 1is at issue in this
case". With the issue thus characterised, the court had
no difficulty in concluding that the right of reply
statute*® was violative of the freedom of the press

guarantes.

2.8 The Fress Council’'s insistence on the right
to reply i1s jJjustifiably confined o persons who are
agarieved by a publication. The elevation of such a

restricted right to the status of a general right will

1o, Only three American =tates - Florida,
Mississippi and Nevada - had adopted right of reply
ztatutes. The Mevada statute was repealed prior to  the
Tornillo case. See Veena Bakshi, "Right to Replyv: A
Dizssonant Mote in the Sysism oF Freedom of Eupression -
Ferspectives on the Yogakshems case,” (138} 1 ECC

(Journal) 1.
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result 1in chaos and confusion, ereoding the credibility
of newspapers and intruding into thes i1ndependence of
the editor. &t the same time, the inclusion of such a
right as part of a voluntary code of ethics is a
different matter. The First Fress Commission wanted
such a principle to be included in a code of
journalistic ethics which was incorporated almost
verbatim by the All-India Newspaper Editors’ Conference

in the Code of Ethics for Editors adopted by it.??

12.9 The rationale of the editor’'s obligation to
publish the reply/rejoinder of the aggrieved person,
according to Justice R S Sarkaria, former Chairman of
the Fress Council of 'India, follows as a necessary
corollary from the axiom that the freedom of the press

(which 1is a part of the freedom of speech and

13, The principle ptroposed by the Fress
Commission: Any report found to be inaccurate and any
comment based on inaccurate reports shall be
voluntarily rectified. It shall b= obligatory to give
fair publicity to a correction or contradiction when a
report published is false or inaccurate 1n material
particulars.

Clause 4 in the Code of Ethics for Editors adopted
by the standing committese of the All-India Newspaper
Editors® Conference in May 1987 ==t Earoda savs: Any
report found to be inaccurat=2 and any comment on
inaccurate reports =hall be voluntarily rectified. It
should be obligatory fo giwve fair publicity to a2
correction or contradiction when a report publizshed is
shown to be false or inaccurate in material
particulars.

187



i}

axprassion!, i= not 30 much 3 right of the newsgozaper’'s
oublisher, reporter, or =2diftor as of the public to know
and be informed, from antagonistic sources, of  all

sides of an issue of public interest.'*

12.10 The right to reply is

[Tl
ot

uarantesed by Article
14(1) of the American Convention on Human Rights which

Says:

£
statementz or ideas diszzeminated to the
public in general by a legally regulated
medium of communication has the right to
reply or to make a correction using the

am2 communication outlet, under such

u

n

c
onditions asz the law may establish.

12,11 The Inter—-American Court of Human Rights in
its advisory opinion of 29 August 198&, given at the
request of the Government of Costa FRica, fully =xamined

the ambit of Article 14(1) and observed:

In the individual dimension, the right of
reply or correc%i:n guarantees that a party
injurad by 1naccurate or offansive statements
has the opportunity to eupress his views and

thoughts about the i1njurious statements. In

1=, Sarkaria, FCI Review, 1/93.
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the spocial dimension, the riont of reply or
correction gives every person in the
community the benefit of new information
that contradicts or disagrees with

the previous inaccurate or offensive
statements. In this manner, the right of
reply or correction permits the
reestablishment of a balance of

information, an element which i= necessary to
the formation of a +true and correct public
opinion. The formation of public opinion
based on true information is indispensable to

the existence of a vital democratic society.

12.12 The importance of these observations, as
pointed out by Mr G8eoli Sorabjee, lies in their
emphasis on the social dimension or the public aspect
of the right of reply. It is mnot just an alternative
remedy for defamation. It is a natural sequence of the

people’s right to know.

12.13 When Mr V N Gadgil, the Congress-I
spokesman, attempted to create a statutory right of
reply for the public vis—a-vis the press by moving the
Fress Bill 1994 in the Rajya Sabha, the same was
referred to the Fress Council by the Information and
Broadcasting Ministry. The Council was of the view that
the proposed legislation was wvulnerable from the
standpoints of its necessity, propristy, viability,
workability, and above all, i1ts constitutional

validity. Describing the concept of a right of reply as

1™

*. Supra, note 3.
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ezsentially an ethical issue, the Council said in a

press releaset? that it has, through its
adjudications, firmly astablished the narm of

journalistic ethics, that the editor of a newspaper
shall promptly and with due prominence, publish, fres
of cost, at the instance of a person affected or
feeling aggrieved or concerned by a publication in  the
newspaper, his contradictionsreply/clarification or

rejoinder, sent to the editor in the form of a note or

a letter.

2.14 The Council feels that aberrations from this
norm  are not so widespread and endemic as to require
suppression with punitive sanctions by law as
contemplated in tha Bill. Fointing out that the
proposed legislation has a tendency to stifle
investigative journalism, the Council said it would
undermine the exercisze of editorial direction, control
and judgment as to the choice of the matesrial and the

decisions about the size and content of the newspaper

]

and the treatment of public i1s=sues, public officials
and politicians. The proposed legislation, according to
the Council, has a potential for doing more harm to

public interest than the

1]

tray lapszes on the part of

14, Indian Communicator, kochi, 7 July 1924.
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newspapers to publish the reply of an individual
affected by the report. Clauses 4 and S of the Bill
requiring the concerned newspaper to print the reply of
equal length of the report replied to, on the same
page, at the same position and in the same type, within
three days of the receipt, and clause & requiring the
Council to appoint a panel to determine within ten
days, whether or not sufficient grounds exist for
meeting a demand for publication of the reply, were too
procrustean, unrealistic, impracticable and unworkable.
When Mr Gadgil withdrew his controversial Rill, it was

a triumph for the Press Council.

12.15 In keeping with the spirit of the Universal
Declaration of 1948, ¢the Freamble of the Constitution
of India embodies a solemn resolve of its people to
secure, inter alia, to its citizens, liberty of thought
and expression. And it is not a mere coincidence that
the number of the Article dealing with liberty of
thought and expression in both the documents is the

same, 1= However, the word information is

1=, Article 19, Universal DReclaration of Human
Rights (1948): Everyone has the right &0 freedom of
opinion and expression; fthis right includes freedom to
hold opinions without i1interference and to seek,
receive, and impart information and ideas through any

media and regardless of frontiers.
Article 19(1) (a), Constitution of India
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conspicuously absent in our Constitution.

12.16 India was a member of the Commission on
Human Rights appointed by the Economic and Sacial
Council of the United MNations which drafted the 1948
Declaration. As such it would have been eminently fit
and proper 1if the right ¢to information also was
included in the rights enumerated and guarantesd under
Article 19 of our Constitution. Article 55 of the
United Nations Charter stipulates that the United
Nations "shall promote respect for, and observance of,
human rights and fundamental freedoms" and according to
Article 5& "all members pledge themselves to take joint
and separate action in cooperation with the
organisation for the achievement of the purposes set

forth in Article 35."

12.17 Information is essential for acquiring
knowledge and skill which are absolutely necessary for
the proper and effective exercise and enjoyment of the
fundamental right of freedom of speech and expression.
Depriving an individual of the right to information

will have the deleterious effect of denial to that

(194%3: All citizens shall have the right to freedom of
speech and expression.
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individual of his fundamental right of fresedom of
=peech and euxpression. However, problems arise 1n
enforcing this right against the State and public

hodies. The suscutive branch of the

D
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the octher fwo organs, oOften tends to cloak its
operations in secrecy. [t will not be possibls for any
citizen to play his responsible role of making
government institutions accountable unless he 15 privy

to necessary information. Fublic discussion 13

b

political duty; a discussion can only be on the basi

m

cf information; a well-informed citizen is the sine gua

non for the success of a democracy.

Z.18 Maintaining a law similar to the Official
Secrets Act of Great Britain which clearly establishes
the principle of secrecy in government, the state is
stifling the people’'s constitutional right to know. The
Indian Official Secrets Act was enacted in 1923 and it
is still in service in the constitutional era to muzzle
free speech. The Act was unsheathed against a newspaper
in free India for the first time in 1987 when Indian
Express exposed a corporate fraud, quoting e=xtensively
from government files. That file did not have even a

remote connection with national security. There was

only one prosecution during 1931 to 1944 throughout the



whole of Indiate and there has beesn hardly any
reportaed High Court or Supreme Court case involving

prosecution of the press under the Act.

12,19 Access to  government information 1is a
privilege which fosters understanding and comunication
betwesn the government and the governed and helps to
strengthen democracy. The Fress Council has recommended
the amendment of secton S5 of the O0fficial Secrets Act,
permitting disclosures if it predominanfly_ and

substantially subserves the public interest.

12.20 MNegativing the Government’'s claim of

privilege, the Supreme Court said in Stat=  of U.F. v.

Faj Narain:

In a government of responsibility like ours,
where all the agents of the public must be
responsible for their conduct, there can be
but few secrets. The people of this country
have a right to know every public act,
everything that is done in a public way, bv
their public functionaries. They are entitled
to know th= particulars of e2very public
transaction in all i1ts bearings. The right to
know, which is derived from the concept o

freedomoft speech, thoughnot absolute,iza facior

e, Report of the Fress Commission (1224), at 4041,
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which should make one wary, when secrecy is
claimed for transactions which can, at any
rate, have no repercussion on public

security.”

12.21 These observations of Justice K E Mathew
were elevated to the status of a constitutional dicta
when the Supreme Court in "the Judges Case"!® called
for an open government with the observation that "an
open government is the new democratic culture of an
open society towards which every 1liberal democracy is
moving and our country should be no exception”.
Delivering the majority judgment, Justice F N Bhagwati

said:

The citizen’'s right to know the facts,
the true facts about the administration
of the country is thus one of the pillars
of a democratic state... but, this
important role of the people can be
fulfilled in a democracy only if it is
an open government where there is full
access to information in regard o the
functioning of the government... The
concept of open government is a direct
emanation from the right to know which
seems to be implicit in the right of

free speech and eupression guaranteed

7, AJILR. 1975 5.C. B&S.

18, E F Gupta v. Union of India, A.I.R. 1982 E.C.

147.
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under Article 12(1) (a).1®

12.22 Justice E S5 Venkataramiah appears to bes in
agreement with this hypothesis when he pointed out in

the Indian Eupress Newspapers v. Union  of India that

freedom of expression has four special purposes to

serve:

i. It bhelps an individual to attain self-
fulfilments
ii. It assists in the discovery of truth;
iii. It strengthens the capacity of an
individual in participating in decision-making; and
iv. It provides mechanism by which it would
be possible to maintain a reasonable balance between
society and social change. All members of society
should be able to form their own beliefs and
communicat=s them freely to others. In sum, the

fundamental principle here is the right to know.

2.2% The right to know as a basic right was again
highlighted by the Supreme Court when it rejected a

plea made by the R

L}

liance Fetrochemicals Ltd to

restrain Indian Express from publishing any article,
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commert or report guestioning the legality of the i=zsue

of convertible debentures by the company. Yacating the

orders of injunction, the court =said the people a

ot

large have a right to know in order to be able +to take
part in a participatory development in the indusitrial

life and democracy.=°

12.24 Just as the Supreme Court had ushered in the
right to privacy by a liberal interpretation of Article
21 of the Constitution, the right to know and the right
of access to information were elevated to the status of
a fTundamental right by a generous interpretation of
Article 192(13(a). The willingness of the court to
accept Jjurisdiction on broad constitutional issues
seems to be extending. It is based on the principle
that certain unarticulated rights are immanent and
implicit in the enumerated guarantees. And 1t is on

this basis that we are demanding a legislation

=2C

. Reliance Fetrochemicals Ltd v. Indian Express,
A.I.R. 1989 S.C. 190. However, in 1995, it was the turn
of Indian Express to approach the Bombay High Court to
restrain Magna Fublishing Lid from writing, publishing
or republishing any article alleging that the Indian
Express Newspapers Ltd.., Eombay, wazs =selling or
transferring ownership and cortrol of the newspaper o
Australian media tycoon, Mr FRupert Murdoch. Such  an
article had appeared in the May 1999 edition of Iszland,
magazine published by the respondent. The restiraint
ocrder was granted, both the court and the petitioner
oblivious of the arguments raissd in the Reliance case.

e
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fresdom of information.
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2.23 Sweden was the first country o grant to i

vt
n

people the right of accesz to government information in
1812.=* Finland, Denmark., MNorway, Austria, France and
Canada have enactead similar legislation providing
access to official informaticn. In India, 2 notsworithy
feature of the National Front’'s election manifesto in
1989 was the promise to amend the Constitution ¢to
incorporate the right to information as a fundamental
right. That promise did not materialise; nor the
attempt made by Mr Ramakrishna Hegde during his tenure
as Chief Minister of Karnataka fo enact the Earnataka
Freedom of the Fress Bill, 1988. The RBill had drawn on
the exceptions listed by the Fress Council of India in

its recommendations for amending section S of the

=21, See Campbell, Fublic Access fto Government
Documents, 41 Aust. L.J. 73 (1347-48). There i3 a
large literature pleading for openness  in the
government. For instance, s2=2 the collection of papers
by different authors in T N Chaturvedi, (ed.}) Eecrecy
in Government (1980); Report of the Franks Committee on
Section 2 of the Official Secprets Act 1911 (1973) g
Galnoor, Government Secrecy  in  DPemocraciss  (1977);

Rowat, Administrative Secrecy in Developed Countries
(1979). Rowat says that Sweden’'s long e2xperience with
the right of public acceszs "indicates that it changes
the whole spirit in which oubliczc business 1s conducted.
It gives public debate a more solid foundation, caus
a decline 1in suspicion and distrust of official=s., an
this 1in turn gives them a greater feeling o
confidence. "
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Official Secrets Act and on the recommendations of the
Second Fress Commission which approvingly cite the
British Freedom of Information Eill, 1979, as amended.

In the 19965 manifesto the Janat

U
by

Dal zoain promised  to
make right to information & fundamental rioht with

drastic revision of the O0fficial Secrets Act.

12.26 In the United GEtates, the First Amendment
protects the right to receive information and ideas. As
pointed out by the Supreme Court in Eleindiest v.
Mandel, the First Amendment preserves "“"an uninhibited
marketplace of ideas in which truth will ultimately
prevail... It is the right of the public to receive
suitable access to social, political, aesthetic, moral
and other ideas and experiences". Keeping this in view,
the United Etates enacted the Freedom of Information
Act to "clarify and protect the right of the public to
information".®*® Adop ted in 196& and extensively
amended in 1974, 1976 and 1983%, the Act established the
enforceable right of any person to have access to
information concerning the federal government,
notwithstanding the eixistence of any special interest

in the information by the government. RNine exceptions

19, Article on the United Etat
Einger in Fowat (ed.), Adminis
Developed Countries 43 (1979).

s by Michael J
ive Secrecv  in
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to thi=s blanket obligation re  set forth 1n the
statute, ftouching on national defence, foreion policy,
individual privacy etc. When disclosure 1s denied, an
adhinistrative appeal is provided which is subject to
judicial review. The burden of proof iz on the agency

to demonstrate that the information reguested is within

n

the terms of a particular exemption. The Act has been
usad by the press, corporations and lawyers as A

discovery tool for litigation purposes.

12.27 In Britain, the Franks Committes was s=%t up

in 1977 +to investigate the reform of the Official

1}

Secrets Act after all defendants were spectacularly

acquitted in the historic Biafran secrets case

involving the Sunday Telegraph. Calling for a wider

diffusion of information, the Committee said:

A totalitarian government finds it easy
to maintain s=crecy. 1t does not come
into the open until it chooses to declare
its settled intentions and demand

zupport for them. A democratic
government, however, though 1% must

compete with these other types

[w]
~+

organisation, has a task which

o w

o+ e

complicated by 1ts obligations

p=ople. It needs the trust of
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It cannot use the plea of se
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hide from the people its basic aims.
It must provide the justification for
them, and give the facts both for and

- against a selected course of action.
Nor must such information be provided only
at one level and through one means of
communication. A government which pursues
secret aims, or which operates in greater
secrecy than the effective conduct of its
préper function requires, or which turns
information services into propaganda
agencies, will lose the trust of the people.
It will be countered by ill-informed and
destructive criticism. Its critics will
try to break down all barriers erected
to preserve secrecy, and they will disclose
all that they can, by whatever means,
discover. As a result, matters will be
revealed when they ought to remain

secret in the interest of the nation.=<

12.28 This is exactly what bhas happened and is
happening in our country. The situation can be improved
only by an appropriate legislation conferring on the

people and the press the right to information.

12.29 This does not mean naked exposure of ever
Y

limb of the body politic to public gaze. The demand for

Z©, Report of the Departmental Committee on
Section 2 of the DOfficial Secrets Act 19211 (1972).
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the removal of the purdah does imply that the body
shall be decently covered. Let the veil of the burka be
gently lifted in the open breeze as the body is covered
in the black sheath of secrecy. Just as the right to
freedom of speech and expression is subject to
reasonable restrictions, the right to information can
also be controlled and curtailed in the national
interest and for preservation and protection of

individual privacy. and other cherished private rights

of individuals.

12.30 The 1248 Universal Declaration, while
projecting right to infaormation as a human right, also
provides that it can be sub ject to certain
restrictions. This shall only be such as are provided
by law and are necessary: (a) for respect of the rights
or reputations of others; and (b) for the protection of
national security or of public order, or of public

health or morals.=3<

12.31 The U.N. Declaration had a catalytic effect
on movements for ‘open government’ world over. Clos2 on
the heels of the EBEritishh and American willingness to

take legislative action to give it

n

citizens right of

2o, Article 29(2).



access to information, Canada and Australia enacted
Access to Information Act in 1982. New Zealand also

passed similar legislation in 1983,

12.32 A survey of freedom—-of-information laws
passed in various countries would reveal that the right
of access to information conferred thereby on the
citizens is not unfettered. It is subject to several
exemptions/exceptions indicated in broad terms.
Generally, the exemptions/exceptions under those laws
entitle the government to withhold information relating

to the following matter:

i. International relations.
2. National security (including defence) and
public safety.

J. Investigation, detection and prevention of
crime.

4., Internal deliberations of the government.
3. Information received in confidence from a
source outside the government.

6. Information, which, if disclosed, would
viplate the privacy of an individual.

7. Information of an economic nature

(including trade secrets) which, if disclosed would



confer an unfair advantage on some person or concern,
or subject some person or government to an unfair
disadvantage.

8. Information which is subject to a claim of
legal professional privilege, .G,y communication
between a legal adviser and his client; between a
physician and the patient.

?. Information about scientific discoveries.

12.3% With the promise of the National front in
its 1989 election manifesto to amend the Constitution
to incorporate the right to information with drastic
revision of the Oficial Secrets Act and the reiteration
made in the 19946 Janata Dal manifesto, renewed interest
in the area was gqenerated. Though seminars and
discussions were held in various fora and the media,
there were variations in approach, perception,
priorities and methods of achieving that object and

tackling the related issues, namely:

i. Whether it 1is necessary to amend the
Constitution to secure the right to information;

ii. Whether the object of securing this
right can be adequately achieved by amending, revising

or repealing the whole or part of the Official Sescrets
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Act, 1923, and similar laws, such as those contained in
sections 123 and 124 of the Evidence Act, Fost and
Telegraph Act, Customs Act etc.? If so to what extent
the amendments of the Official Secrets Act can be
modelled after the British Official Secrets Act, 19897
iii. If the object cannot be adguately
achieved, whether it is hecessary to enact
simul taneously a Freedom of Information Act. If so,

what model, if any, should be adopted for that purpose?

12.74 For the answers, it will be suffice to
extract from a speech delivered by Justice R s
Sarkaria, former Chairman of the Fress Council, at a

seminar in New Delhi on 5 December 1992:

Issue_No.l # The preponderent view held by eminent
Jurists, scholars and knowledgeable pérsons is that the
right of access to government-held information is
included in the fundamental freedom of speech and
expression guaranteed by Article 19(1) ta) of the
Constitution. This view receives support from the
observations of the Supreme Court, reiterated in
several decisions and is therefore entitled to respect.
It is therefore respectfully submitted that there is no

pressing necessity to amend the Constitution for



securing to the citizens a right to information. This
right, to my mind, is comprehended by the fresdom of
speech and expression guaranteed under Article 19(1) (a)

of the Constitution.

Issue No.2 # India stands committed to ‘open
government . The antiquated Dfficial Secrets Act,
particularly its section S and other allied provisions,
need repeal and replacement by far more liberal
praovisions which would bring it in tune with _Qrticle
19(1) (a) and (2). Perhaps, it will be useful/éo adopt,

with necessary changes and adaptations to peculiar

Indian conditions, those provisions of the British

Official Secrets Act, 1989 - minus its regressive
features - which represents a substantial advance
towards open government and freedom of access to
informaton. Several archaic provisions in other

statutes such as those contained in sections 123 and
124 of the Evidence Act will accordingly need suitable

revision, replacement or repeal. !

Issue No.X # If suggestions relating to issue
number 2 are adopted, there will remain no imperative
exigency of enacting a Right to Information Act on the

lines of America’s Freedom of Information Act. There is
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need for caution in taking up =uch legislation. All i=
not well with the working of the US Act. 1t has been
misused and s=subverted by anti-socizals for pernicious
purposes. In this context, the observations of Justice
H R kKhanna, an eminent Jjurist and a former Judge of the

apex court, zare pertinent:

Though provisions of the Act were used
more often by business organisations
seeking information regarding their
competitors, criminals alsc made
frequent use of those provisions with
a view to securing information

from law enforcement files about
those who incriminated them. They
also use 1t to try to avoid
prosecution. The Director of Federal
Bureau of Investigation in a lengthy
testimony before the Congress recited
numerous examples of the perverse
effects of the use of the provisions of
the Act. The Drug Enforcement
Administration also reported many
tases of its investigations having
besn aborted because of information
derived by those violating the
provisions of the Food and Drug
Administration Law. The Mew York Bar
Association in 1979 bemoaned the fact
that the provizions of the Act were

ussd &% a cartes blanche for unrestricted

acczsss to otherwise mon-public information
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submitted by private citizens and
business. It point=d out £h

increasing plenitude of reports= and
information from the private .sacfor has made
the Federal Government ' s files a virtual
treasury of valuable and sensitive
information about private citizens and

businessas.

12,35 The aforesaid issues/proposals for

le

)
7]

islative reforms were also considered by the Fress
Council of India on a&a reference made to 1%t in March
1999 by the Central Governmenht. The views/comﬁénts of
the Council were communicated to the Government in July

1790, So far, no acktion has been taken for bringing out

the proposed legislative changes.

WHAT IS CONFIDEMTIAL™

2.26 hAny type of information, whether conveyed
orally or preserved in writing, can b2 confidential. If
may seem obvious to s3ay that to be confidential
information must be secret since that is ths whole idea

of confidence. Whether, and at what point, the

u

publication of once—-secret information, destroys it
confidentiality creates problems. The English court is

faced with difficulties if asked to stop publication of
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material which has been published abroad. The English
law of confidence is very different to the law of other
countries, notably the United E&Etates, where prior
restraint of publication in the media 1is forbidden. The

history of Spycatcher litigation shows what a fiasco

the law of confidence can produce. In Attornev General

v. Observer, BGBuardian (1988) injunctions were ordered

in June 1986 preventing newspapers from publishing
allegations made by former senior MI-5 officer, Feter

Wright, 1in his memoirs, Spvcatcher2:. In June 1987

the House of Lords, by a three to two majority, ordered
the continuation of those injunctions, although by that
time the whole Spycatcher book had been published in
the United States, and the major allegations in the

book had been reported by the British press and

=1, Feter Wright, whose 1987 tell-all
autobiography, Spvcatcher, touched off a furor with its
claims that Soviet spies had infiltrated British
intelligence services, had worked as a EBritish

counterintelligence officer for 20 vyears. H=2 wrote
Epycatcher after leaving the =zervice, frustrated that
his suspic:ions about GSoviet penetration had been
ignored by senior officials. When the book appeared, it
was banned in Eritaing the British government also
sought unsuzcessfully to ban it in Australia, where
Wright lived. While debate raged over his betraval of
British intelligence s=crets and the truth or falszity
of his allegations, Spycatcher became a best seller,
making 1ts author a millionaire. Eee F Wright,
Spycatcher (New York: WVYiking, 198715 on the efforts of
the Thatcher government to block publication, sese M

Turnbull, The . Spvcatcher Trial {lLondon: Heinemann,
1988)
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television, and the media worldwide. By fthe time the

zas2 reached  frial Spycatcher was being published in

America (whers it had topped the besiseller lists  for
ten weeks), Canada, Australia and Ireland, and was
available throughout Europe. It could be imported
freely into Britain. Eoth the trial judge (in November
1987 and the Court of Appeal (in January 19898) decided
that an injunction should not be ordered against the
newspapers, largely because of th=2 book s widespr=ad
distribution. However, the injunctions were continued
pending an appeal to the House of Loards. .

12.37 The principle that disclosure of cabinet
secrets can be restrained by injunction has been

recognised in England in the Crossman Diaries case, in

which the Attorney General sought orders preventing the

Sunday Times and book publishers from publishing some

of the diaries of the late Richard Crossman relating to
his tenurs as a Cabinet Minister.®= A member of the
Cabinet owes a duty of confidence to other members of
the Government. The Government applied to prevent

publication of the diaries mainly on public in

ot
1]

o

res

grounds. Fublication would deter cabinet discussions

1]

from having the frankness they needed for the effectiv

i

running of government. The court refused an

2=, Attorney General v. Jonathan Cape Ltd, (197%)
I W.L.R. 606,
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injunction - the information was several vears cld.

12.38 In 1995 when the Sundayv Times and a book

publishetr, Harper Collins., ftried fo et the courts to

I

=top the Daily Mirror from publishino what they called

m

"purloined" material, they decided to argue on th

wider issue of breach of confidence. The allegation wa

mn

that the Mirror had paid a substantial amount for a
stolen copy of Thatcher memolirs scheduled to be

published solely in the Sunday Times under an

arrangement with Lady Thatcher and her publisher,
Harper Collins. The court, however, rejected the
contention on grounds of ublic interest. They held
that the political content of the material was such
that the public was "entitled to have it placed before
it at the earliest available opportunity, and
particularly during a period of time when much public
political interest will be focussed on the activities
of the Conservative party in Blackpool". The decision
was upheld on appeal, with the judge holding that the

material was not confidential in the ense that the

U1l

public was never intended to learn of it. Rather, it

was material which the publisher and the Times

newspapers had amn obvious commercial interest in
keeping confidential until the start of the exclusive

serialisation by the latter.
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Chapter 1=

OBSCENITY, HARMFUL FUBLICATIONS

1Z.1 The law of obscenity 1s ane of the most
controversial, the most ambiguous and the least
understood of the laws affecting freedom of expression.
The problem is the difficulty in reaching any sort of
consensus about which words or images are so harmful to
society that their production and distribution should
be punishable under the criminal law., Atfitudes are
bound to differ greatly between people of different

age, class and creed.

1Z2.2 Despite this there have been prosecutions
aimed at thes publication of obscens matier for well
pver two centuries. The test appliad in  such cass:z was

formulated by Lord Chie=f Justice Cockburn in B v.

)
-
)



Hicklinme?

.« «whether the tendency of the matter charged
as obscene is to deprave and corrupt those
whose minds are open to such immoral
influences and into whos= hands a

publication of this sort may fall.

1Z.23 The icklin cass continusd to influence

obscenity convictions in  America as well. In 1870 Walt
Whitman was dismissed from his government position for

writing his famous book Leaves of Grass. The campaign

against obscenity at that time was led by an American
YMCA member, Anthony Comstock. The Conatress in 1B73
passed a bill banning possession, printing and selling
of obscene literature and posting them by mail. The
maximum penalty was a jail term for 10 years or a fine

of ¢$5,000 or both. The bill was named after Comstock

who was also appointed a special anti—-obscenity agent

of the State.

1Z.4 Thouoh there was little protest against
Comstock’'s tactics by the major American press, a

relentless struggle slowly cathered momentum under the

leadership of a literary outlaw, Samuel Roth. It was

1, {1868} 5 QB Z&60, It evolved out of the
prosecution of a pamphlet describing how priests were
often sexually aroused while hearing women’'s confessions.

b 1 -
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Roth who first published Jam=ss Jovce’'s UWlysses in 1230,
It was only in 1933 that Ulysses was elevated from

obscenity to art by the celebrated ruling of Federal

Judge John M lWoolsey. In 1930 Roth was imprisoned for
640 days for publishing Ulysses. After a series of
prosecutions and convictions, it was Roth who

challenged the Comstock Act of 187% in  the Supreme
Court. Roth lost the case but it was due to the Roth
Judgment that the U.5. Supreme Court lifted the ban on

Lady Chatterlev's Lover and conceded that D H Lawrence

was a man of genius. The ban was also lifted in England

in 1960 following the decision of Justice Bryne.=

1%.5 In India, the principal statutory provision
on the subject of obscene publications is to be found
in section 292 of the Indian FPenal Code. Sub-section
(2) of the section punishes a vwvariety of acts
concerning obscene publications and obscene objects. So
far as journalists are concerned, the material
provisions ar=s to be found in clauses (a) and (d) of

that sub-section.

12.6 The first book to atiract official wrath was

d (1460, cited 1in Tom G
Oxford: Heinemann Frofessional

=. B wv. Fenqguin _FBEooks L%t
Crone, Law and the Media ( f
Fublishing, 198%9), 150.
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Yiadimir Nabakov'=s Lplita which was brouoght to India by
Jaico Fublishing House in 19539. Though four editorszs -

Frank Moraes of Indian Express, N J Nanporia of Times

of India, R kK FKaranjia of EBElitz and D F Karaka of
Current - said +that Lolita was not obscene, the
authorities refused to release the book. It was only

aftter the intervention of the Vice Fresident, Dr

n

Radhakrishnan, who convinced Frime Minister Nehru that
it was not obscene, that the book was allowed to be

distributed in India.

1Z.7 Lady Chatterley’'s Lover was less fortunate.

Ranjit Udeshi and his three partners were arrested on
12 December 1257 under section 292 of the Indian Fenal
Code for selling the book. The lower court decided the
case against the accused which was upheld by the High
Court. The case was finally heard by the Supreme Court
which unanimously held that the book was satisfying the

tests of obscenity.™ Considering Hicklin, Roth and

other American cases up to 19463, the Supreme Court

observed:

Today our national and regional lanouaces

are strengthening themselves by new literary

*. Raniit Udeshi v. EState of Maharshtra, A.I.R. 1945
S.C. 881.
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i

ndards atter a deacsning period undesr

the impact of E

Py

nglish. Emulation by our
writers of an obscene book under the aegis
of this court’'s determination is likely to
pervert our entire litsrature because
obscenity pays and trus art finds little

popular support.

Commenting on the book, the Court concluded:

There 15 no loss to scciety 1f there was

a message in the book. The divagations with
sex are not a legitimate embroidery but
they are the only affr. tions to the cﬁﬁmon
man. When everythlng is =aid in its favour
we find that’ in treating with sex, the
impugned pDPtans viewed separately and
also in the setting of the whole book, pass
the permissible.limits judged from our
community standards and as thers is no
social gain to us which can be said to
preponderate, we must hold the book to

satisfy the tests of cbscenity.

1Z.8 It is interesting %to not2 that when the
unanimous decision of the five judges was delivered by
Justice ™M Hidayatullah, who has shaped, masterfully,
the enunciation of many a constitutional principle, the

ban on Lady Chatterlev’'s Lover had already been lifted

both in the United States and England. Further, in
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Redrup®, +the U.S. ESupreme Court =suoggested that the
court cannot and should not be the nation's literary
arbitrator, a task for which it admittedly had neither

the time nor the talent.

1Z.9 1Indian courts took a conventional view of
obscenity in literature, particularly after the Supreme

Court Judgment 1in 1965 banning Lady Chatterley’'s lLover

as obscene. It took two decades for the Supreme Court
to come out of the cocoon of conventional views that
were being taken by all the courts in India after
Justice Hidayatullah’'s judgment. Reverszing the judgment
of the Calcutta High Court holding Frajapati, a novel
wrritten by Samaresh Bose and published in the BRengali
magazine Desh, as obscene, the Supreme Court =z=aid in
1986 that books containing any reference to kissing,
description cf the female body and suggestions of acts
of sex by themselves may not have a depraving effect

and on these counts may noit be considered cobscene.

12,10 Hotwithstanding thes

m

developments, section

Z9%Z of the Indian Fenal Code haszs survived every attack

4

. Redrup wv. MNew York, 3I8& U.S. 767 (1967, T
court created a new verk, to Redrup: defined az reversi
an obscenity conviction without providing any  reaso
Thirty—ons cases wers Redrupped.
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on 1ts constitutional walidity, and the Supreme Court

)

has held that it i1imposss a reasonable restriction

the freedom of speech and sxpression in the interest

decency or morality as permitted by Article 17(2)

[min]

oT

~h

=

the Constitution. The Supreme Court did not define

obscenity, but made the following observations on

sub ject:

the

In other words, treating with sex in a manner

offensive to public decency and morality (and

these are the words of our fundamental. .law},

judged by our national standards and
considered likely to pander to lascivious,
prurient or sexually precocious minds must

determine the result. We need not attempt

to

bowdlerise all literature and thus rob speech

and expression of freedom. A balance should

b2 maintained between freedom of speech and

expression and public decency and morality.
When the latter is substantially

transgressed, the former must give way.=

S, Ranjit D Udeshi v. The State of Maharashtra,

op

cit. In Samuel Foth v. United States gf America, op

cit., Justice Hugo L. Black agreed with Justice William O

Douglas that even pornography was protected by the

Firs

Amendment and added that "the test that suppresses
cheap tract today can suppress a litsrary gem  tomorrow®

The five other Ju=s=tices, however, affirmed Foth”

conviction =saying that obscenity 1like libel was

protected by the First Amendment.
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Dbscenity and Ead Taste: Frinciples laid down by the

Council

13,11 The problems of agreeing upon what
constitutes obscenity remain and enforcement is not
easy. However, certain principles have been evolved by
the Fress Council as & result of thsz deliberations in
its adjudications on complaints relating to obscenity
and bad taste. Since "obscenity" as well as "taste" are
not open to precise definition, the Council cannot lay
down definite guidelines about them. On a complaint

against Indian Observer,* the Council found that the

impugned story, dealing with the husband and wife in
the privacy of their bed-chamber, was vulgar in the
extreme and the worst of taste. Expressing 1its
difficulty 1n layving down guidelines in the matter of
obscenity and good taste, the Council observed that
obscenity was defined by the courts interpreting
section 292 of the Indian Fenal Code or other relevant
legislation. 0Good taste, on the contrary, is to be

judged with reference to a concrete case and depends on

©. Delhi Adminigtration wv. Indian Observer, 1949
Ann. Rep. 33-Z4, The complaint &alleged that lIndian
Observer published a =story entitled "Tragedy of ths
Chastity Eelt" which was grossly obscene and likely  to
arousze lustful desires and sexually deprave the reader =
thoughts. The editor was warned against repetition of
such writings.
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he totality of the impression it leaves on the reader

and zo not capable of b2ing dsfined.

Z.12 Though incapable of a precise definition,

il

‘taste, ' according %o the Council, 1is something which:

an editor can recognise. Holding that Confidential

Adviser,” by publishing certain articles under the
guise of sex education, had wviolated the norms of
journalistic ethics and public taste, the Council said
it was undesirable to publish a matter if it . had a
tendency to stimulate sex feeling in a journal intended
for the lay public - young and old. Journalists were
reminded that appeals to the freedom of the press have

no relevancy to such writing.

13.13 In a complaint against Jawani Diwani,® the

Council went beyond the gquestion whether the nude and
semi-nude pictures published by the Urdu monthly were
obscene under section 292 IFC  in the light of the tesi

laid down by the Supreme Court 1n Chandrakant and

Udeshi® and held that the impugned pictures intended to

7. 1269 Ann. Fep. S0-52.

8, 1971 Ann. Rep. &5

=

. Chandrakant v. State
C. 139¢s Udeshi v. Gtate
.C. B81l.

c.
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vulgar or offending ag=sinst oood taste was very
different from the guestion whether it was cbscene
within the meaning of =section Z%Z IFC. The Council’'s
view was that in judging whether a picture fell below
the standards of public taste, the environment, the
milieu, as well as notions of taste prevailing in
contemporary society were the factors to be taken into
account.®*® A picture 1s to be judged in relation to
three tests:
i, if it can be =aid to be vulgar and

indecent;

ii. if it can be described as merely a piece
of pornography; or

iii. if it constitutes an "unwholesome

exploitation of sex" so as to maks money.

13.14 While adjudicating a complaint against

Malavalanadu,*! a Malayalam weekly from FEerala, the

Council examined at length the lesgal position as to

1T

obscenity with reference to the deciszion of the Supreme

16, Caze of Blitz, Etatesman etc., 1772 Ann. FReo.

=

111980 Ann. Rep. 125.

e R}
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Court in Udeshi wherese the test formulated v Lord Chief
justice Cockburn in Hicklin®= was supstantially

in the2 insftant case there was no tendency "to deprave
and corrupt” which was the basic test. The scesne
depicted and the language wusad in the serialised novel
could not be considered ‘filthy ', “repulsive’, ‘dirty’
or ‘lewd’ which the word obscene normally means in
accordance with the dictionary definition. the Council
said. Dehors the reputation of the author, 1t is the
material which 1is judged fo be ob=s=c2ns z2nd 1t will
depend upon such factors as  the liftsrary and cultural
naturz2 of the magazine and the social theme of the

story.t

1Z2.15 As pointed out by the Council in the case of

Jawani Diwani, the relevancy of a picture to the
subject matter of a magazine or newspaper has a bearing
on the2 guestion whether th= matter published falls
below the standards of public taste. The Council said

the claim of the e=ditor that his maga

8]

ad

ine was eng

[T x(]

in research and reform on  sex appear=sd o be

meaningless. Thes impugned pictures

1]

a2rved no purposs

1=, Supra nota 1.

<. Case of Malavalanadu, supra mote 11,
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except to ftitillate and arouse prurient curicsity  among

n

adolescents. No aestheti

(]

or art purpose was served by

the display of nudity.!® It has a bearing also on the
guestion of motivation, viz., "is it dirt for money’'s
sake or 1s it intended to serve some purpose?”" In the
case of Blitz, the Council found that two pictures, one
of a waitreas in a Sydney bar showing her bare breasts
and another titled "Home Comforis" showing a woman
sitting on a divan with the upper part of her body
completely bare, served no purpose and Blitz, being a
seripus publication, could have avoided it. Inm
publishing the bare body of a woman, how much leeway is
to be allowed will depend on the nature of the
magazine. Thus, a journal, devoted to movies carrying
stills from pictures exhibited in cinema houses, may be
allowed greater freedom in the matter than a serious

magazine. Accordingly it was found that the pictures

*4, The impugned material appeared in four pages in
one issues of the monthly., On two pages were drawings of
women in black and white - two in reclining postures and
one standing topless with a nominal covering at the
waist. On another page was to be found & line drawing of
two nude forms - one male and the other female,
apparently in a zexual embrace, while on yvet another page
was a picture of a woman completesly nude but holding =
towel. The matter written on these pages had nothing to
do with the pictures and was admittedly not intended to

gxplain  them in any way. Next month a nude woman
particularly covering her breastsz with her armz while
another apparently sitting before a mirrotr  wearing

unbuttoned blouse that exposed her breastzs were shown.

TIT
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published in Cine Advance showing femals forms  with

their bustszs =zomewhat prominently, but none of them
completely nude or even totally topless, did not
violate public taste. One of the relevant factorszs in
judging whether the picture falls below the standard of
public taste will be the purpose of the publication or
the nature of the magazine - whether it relates to art,

painting, medicine, research or reform of sesux.

Alternative testz of obscenitv

1%.16 The definition of what is obscen=2, as given
in section 292(1) of the Indian Fenal Code, gives three
alternative tests:

i. lascivious matter:; or

ii. matter which appeals to the prurient
interest; or

iii. matter whose effact, or the effect of

any one of whos2 items taken as a whole, is such as to
tend to deprave and corrupt persons who are likely,
having regard to all rerelevant circumstances, to  read,
see o+ hear the matter contained or embodied in 1it.

12.17 The axprassion ‘lascivious’ indicates

something which 1s extremely lewd. The element of
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‘prurient’ appeal 1= cbviously drawn from American
Supreme LCourt decisions. The third alternative test,
wherein the effect of the material would be "to tend to
deprave and corrupt,’ 1is largely drawn from the

formulation of the law in the Hicklin Jjudoment which is

the leading English case on the subject.

1.1 The prosecution of Lady Chatterlev's

Lover,*® which was the first major test case for the
Obscene Fublications Act 1952 in England, produced the
authoritative working definition of these Lkey words.

According to Justice Byrne:

Deprave means to make morally bad, to pervert, to
debase, to corrupt morally.

Corrupt means to render morally unsound or rotten,
to destroy the moral purity or chastity, to
pervert or ruin a good quality, to debase, to

defile.

The +test iz stringent: it is not enough that the
publication would simply shock or disgust, or even that

a reader or viewer would be led morally astray.

1=, Supra note 2.
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13,19 The requirement of mens rea, i.2. guilty

intention, which 1is an essenti

et
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under the criminal law 1z, for the most part, dispesnsed

for obscenity will b=

ot

with in obscenity cases. The tes

ati

1}
n

fied 1f the prosecution establishes the fact of

]

publication and the effect of the published article.
The intention of the author or publisher is

irrelavant.**® The effect musk be judged with

refersnce to the class aof likely readers.!” However,

the exclusive emphasis on the affect of the
publication, totally disregarding the author’'s
intention, does not  appear to be a satisfactory

approach where one is concerned with criminal law,1®

13.20 The aggravated dimensian of the problem was
vary much evident when the Delhi High Court issued
notice to several television companies, including the
Hong kKong—-based Star and Zee TY, on a publicz interest
petition filad by Jagriti Mahila Samifti seesking a ban

on the display of vulgar programmes on all foreign and

16, Ses

431, 497.

I»
o
o
(1]
1))
<

Union of India, A.I.R. 1971 &8,

1z, Chandrakant kKakodkar v. State of Maharashtr

ALTLR. 1970 E.C. 13230, paragraphs 12, 132,
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Indian televizion neitworks., The court took notice of

the Cesntral Board of Film Certification’ report which

n

was filed zfter monitorino, fTor two months., the various

foreign and Indian television proorammes beamed in

India. The report =said 21 prooarammes  of sioht
television companiesz wesre not fit for disolsy on
TY.1®

Z.21 In the United Etatecs where free speech, even
indecent speech, is guaranteed by the Constitution’'s
First Amendment, the Congress was forced to pass a bill
criminalising the online transmission of words and
images that may fall short of the Supreme Court tests
of obscenity (lacking literary merit, viaolating
community standards etc) and imposing fines as high as

$1,00,000 and prison sentences of up to two years on

anyone who knowingly exposes minors to Yindecency"
online.®® Fornography in cvberspace is the latest
19

« The Times of India (Mumbail), 13 January 19%6.

2=, Time (New York), 18 December 1995. Redrup {supra
n. 4) was later supplemented by the holding of Stanley v.

fecrgia, I94 U.S. 3557 (19649) -~ that the Constitution
forbids criminalizing the possession of obscene material
(however defined) in the hom= - to create a rule
regarding obscenity: consenting adults could have

whatever they wanted; nonconsenting adults and children
could be protected; and knowing what obscenify is could
be aveoided. This combination was put on  hold and
guestioned in 1971, when the Court refused to declare the
federal obscenity laws unconstitutional and authorised W =z

ban on commercial importation of admitted hard-core
pornography. See United States v. Reidel, 402 U.B. 351
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menace offered by technological advance and it is  not

2asy to counter  1t, As  pointe=d out by Julian
Dibbell,®* it would be difficult to pressrve civil
liberties while curbing cyberporn and should ths bill
become law the Supreme Court would find it
unconstitutional.

Z.22 American courts have not vyet ruled on
whether thes Internet 13 a print medium like A

newspaper, protected from government censorship, or a
broadcast medium like TV whose content is closely

regulated by the Federal Communications Commission.

Ferhap

u

w2 may not be confrontad with such a difficulty
because what i3 guaranteed here iz freedom of speech
and sxpression and any mode of expression is subject to
restrictions under Article 19(2). However, the present
sweep of the Fress Council may not be wide enough to
encompass all modes of expressions and it would be
better for the Council to limit its oversight to the
print medium alone. In agreement with the changing
social norms and mores, it is  imperative that the

concept of obscenity should also be redefined.

(19713 and United States . Z7 Fhotooraphs, 402 U.S. Z&%
(139713,
=+, 1Ibid.



Part Three

THE PRESS COUNIL
CASE-BOOK



CHAFTER 14

1

ADVERTISERS AND
ADVERTISEMENTS

Advertising in the precss

False claim about circulation 1is a gross breach of
journalistic propristy (Hardwar Darshan, 1948).

It is unethical +to publish dummy advertisements (The
Hitvada, 1980 Ann. Rep. 115-124).

Mot improper to use Mahatma’'s statement for commercial
advertisement (Times of India, 19692 Ann. Rep. 27).

Denial of advertisement

Advertisements used as instrument of punishment (Samvad
Funj, 1984(2) F.C.I. Rev. 4%).

Just and eqguitable distribution essential (Akash Marg,
1992-93 Ann. Rep. 96-1040).

Withdrawal of advertisements as an attempt to influence
2ditorial policy (Tribune, 1970 Ann. Rep. 45).

Right tg advertisement

Advertisements from any party including the governmant
cannot be claimed as a matter of right (Sankata Uvaach,
1980 Ann. Rep. S3).

Failure to conform to the advertisement policy is good
ground for non—-releass of advertissments {Eapfahik
Mujahid, 1983(3) F.C.I. Reav. 44.

-
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=

n

auvse of the laroce part advertising revenue plave in

ot
n

h economy of 2 newspaper, thers 1

n

a widely held
belief that =zdvertisers can and do exert an influence
on editorizl policy. Anvone familiar with the working

ocf a newspacer will admit that individual advertisers

n

occasionally seek to influence the policy of a
newspaper or to obtain the omission or insertion of
particular news items. Any attempt by an advertiser to
do 50 is to be condemned, and 1if the attempt is on the
part of the government, it 1is reprehensible. It has
been observed that withdrawal or grant of
advertisements has at ftimes been used as a lever to
bring the writings in conformity with the ideas of the
authority wvested with the discretion to grant this
facility to them. From the very beginning the Fress
Council was diligent enough o point out that such
threat or inducement would amount to an infringement of
the freedom of the press. During 1992-93%, the Council
adjudicated upon Z5 complaints alleging withdrawal or

denial of duse facilities. Of

Ca sl

hese nine were dismissed
while in 15 cases, the Council dropped the proceedings
primarily upon amends made or on  assurances given by
the authorities. Action was dropped in one on  account

of the matter being withdrawn.

o
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The Council has categorically st
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no  automatic right wvested in any newspaper to claim
government advertiszements. At the same fim= 1% iz the
duty of the government and public sector undertakings
to ensure that fthers iz a just  and =quitable
distribution of advertisements based on a rational and
notified pelicy. In this context reference may be made
to a decision of the Andhra Fradesh High Court?! where
the right of the gqovernmnent to release its
advertisements to newspapers was in guestion. According
to a government order, all government advertisements
were to be released by the Director of Information
subject to certain guidelines laid down therein. The
High Court rualed that the order did not affect the
freadom aof the press. Newspapers do not have a right to
demand and obtain advertisements from the government.
The government has a right to choosa2 the newspaper in
which it would advertise. The court, however, ﬁid rule
that while giving advertissments to various newépapers.

the government must do so without exercising

ot

any
discrimination 1in favour of or against any particular

newspaper.< The guidelines issued by the government

'.U

Fublicaticns {F2 Lid v

1 Ushoda
H.19

y-k e

Y
':3 Al 1(.1"?'.

A.I.R. 1979 S.LC. 1628.

e
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for =selecting newspapers ws-z held wvalid with =zoms

exceptions., For example, =2 cuideline saving that no

m

advertisement will be releaseg to a newspaper adopting
a "rabid or abusive" tone or ‘distorting news for a

mischievous purpose" was struck down.

The judgment in the newsprint case~ also
clarifies the constitutional position regarding
advertisements. The petitioners argued that the

imposition of customs duty had compelled them to reduce
the space intended for advertisements which had
adversely affected their revenue. The Government
pleaded that the right to publish a commercial
advertisement was not part of the freedom of speech and
expression; and newspapers often contained ‘piffle’.
Rejecting this argument, the Supreme Court pointed out
that this approach was not permissible under the
Constitution. The opinions of the government about the
nature of writings might not necessarily be a true
assessment. Moreover, even 1f newspapers contained
‘piffle’ —which means “foolish nonsense—- that could not

be a oround for imposin

1L
i

duty which would hinder

circulation. For this

It

onclusion, the court drew

= Indian_Euxpress Mewspapers Ltd v. Union of India,
(1925 1 5.C.C. 4A41. »
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support from an  AmsSrican cas=2"*  wheresein  the

1}

Suprame Court had held fthat second class mailing
privilege could not be denied to publications mer=ly on

the ground that in the view of the2 Fostmastar G2neral

I.ﬂ

the matter was not in good taste.

The type and guantum of advertising a newspaper
gets will depend on the character of its readership and
circulation. This may tend a newspaper, which -solely
depends on advertising for 1ts wviability, to submit
false claims about circulation. This, according to the
Council, is a gross breach of propriety and ethics. At
the same time, verification of circulation by means
other than through the Registrar of Newspapers was

deprecated.

In contrast to allegations that newspapers are
sub ject to pressure from advertisers, allegations that
newspap=rs som=2times efused uwunreasonably to accept
advertisements from would-bs advertisers were also
investigated by the Council. A newspaper should have a

right to refuse advertisemsnts of any kind which are

<+, Hannegan +v. Esguire Inc. (1944), citad in F M
Bakshi, Fress Law - &N Introduction (New Delhi: TRF
Institute for Sccial Eciences Ressarch and Education,

19843, p. 47.
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contrary te 1ts s=tandard or may be objectionable to

its readers. The right, howsver, oucht not to be
exercized arbitrarily.

The Fress Council has also adjudicated wpon
newspaper 's own advertisements and publicity and
censured those considered misleading or in bad taste.

The cases dealt with follow.

ADVERTISING IN THE FREGS

Falge claim about circulation®

A Hardwar daily carried an imprint on its mast-head
that it was the largest circulated Hindi daily of
northern India. It was found out from the information
furnished by the Registrar of Newspapers that it was a
weekly printing only 1,025 copies with a paid

circulation of 72 copiezs per week.

The Council said the claim was deliberately falsze

and obviously i1intended to mislead the advertisers. It

m

held this to be a oros breach of Journalistic

=. 1968 Ann. Rep. Z3.

-
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propriety and had no hesitaticn in censuring th

n

editor.

Unethical to publish dummy advertisementzs®

The complaint against Hitvada, an English daily of
Bhopal, was that it resorted to wunethical practices
like publishing dummy advertissments and plagiarism

etc.

The Council upheld the complaint since the
advertisements had neither been paid for nor authorised
by the advertisers, Hence the newspaper had
transgressed the= norms of Journalistic ethics. A
warning was issued to the editor to refrain from such

practices.

Using Mahatma's statement for commercial

advertisement”

The text of an advertisement in Times of India read:

"The Singar sewling machine is on2 of the ws=2ful  things

ever invented - Mahatma Gandhi." The complainant,

., 1280 Ann. Rep. 115-124.

7. 19489 Ann. FRep. Z7.



Joseph John, alleged that i1t commercially exploited the

Mahatma ‘s name and was consequently unethical.

The complainant had not challenged the
authenticity of the Mahatma's statement. Since
admittedly Mahatma Gandhi had made such a commendation,
th=2 Council held, it was not improper either for the
advertiser to derive advantage from 1t or for the

publisher to exercise his discretion to publish it.

DENIAL OF ADVERTISEMENT

As instrument of punishment®

The Fress Council took =swuo motu action against the
government of Madhya Fradesh on the basis of a report

in Indian Express that a small daily Samvad kKunj of

£

20ni1  was penalised for having exposed the involvement
of zome influential persons including officers and
politicians in & sex scandal. The reprisal was by way

of

n

toppage and withdrawzl of government advertisements

and withhelding payment of bills.

2, 1984{2) P.C.I. Rev. 4%



The allegations in the Incian Express report wers

confirmed by Ashok Foshal, editor of Samvad Euni. He

also alleged harassment at  the instancs of 3 S Misra,
Union Minister of Stats for Energy, and Yimla Verma,

thz Statz FWD Minister.
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Though the State Government had contendsd
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concarned newspap2r was not  on ths  aporoved 1i
izssue of advertissments, the Council found that it was

ting government advertisemsnts earlier like other

W
1]
ot

newspapers., As such, it was unable to zee the reason
for th=2 paper being discriminated against as regards
release of advertisements. The Council]l asked the
govarnment to place th2 newspaper on the approved list

for release of government advertisements.

Just and equitable distribution®

)

The editor of Akash Marg, a small newspaper with a

circulation of 2,000, complained that the government
of Eihar was not giving their due sharsa of
advertisaments to small newspapers. Denving any

discriminatory treatment, the government informed the

ingquiry committee that advertisem=2nts were relesased

Z. 1992-93 Ann. Rep. %6-100,

~
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keeping in mind the reguirements of the advertisement
policy. The complainant, however, alleged that the
hostile action of the government was due to the
critical articles against the then Chisf Minister of

Eihar, Shri Bhagwat Jha Azad, in 19EBH.

Reminding governmental authorities that their
expenditure on advertisement was expenditure of public
money, the Council stressed the need for ensuring its
Just and equitable distribution. The Council also found
it highly improper the association of police officers
with checking and certifying the circulation figures of
newspapers. It felt that circulation figures certified
by the Registrar of Newspapers should be accepted by

the authorities.

The Council noted that advertisement cannot be
claimed as a matter of right. It would not, as a matter
of course, entertain complaints pertaining to denial of
advertisements unless any mala fide was established
such as stoppage by way of reprisal for criticising the

governmant or officials.

z7e
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R Madhavan HMair, =2diftor of Tribune, in his complaint

alleged, inter alia, that the Haryvana government had

stopped its advertisements becaus= two editorials

]

appeared in the newspaper had reportedly infuriated
Bansi Lal, the then Chief Minister. While admitting
that advertisements had been =topped, the government
deni=d that it was due to the fact that the Chief

Minister was infuriated.

Having stated the principles on which the
government should distributs advertisaments, the
Council observed that from this it would follow that
wheres advertisements were withheld from a newspaper for
the reason mentioned in the complaint, viz., its
editorials being critical of th= government, it would
certainly be a case of threat to press freedom and a

device adopted to influence editorial policy.

In summing P 4 the Council emphasised three
points: (i) in the matter of distributing
advertisements, El government 's discretion iz not

absolute, It i3 conditional on  the advertiz=ments not

1o, 1970 Ann. Rep. 4%



being placed or withheld for fthe obiect of influencing

a particular paper’'s editoris!
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means o
punishment for persisting 1in an editorial peolicy not
meeting its approval; (11} these withdrawal of
advertisements, since they attempted to influence
editorial policy, constituted an invasion on press
freedomy and (iii} one of the main purposes for the
establishment of the Fress Council is safeguarding the
liberty of the press and preserving it from government
interferene or preventing a government from influencing

the editorial policy.

Finding the withdrawal of advertisements from
Tribune as calculated to threaten its freedom, the
Council considered i1t as an attempt to influence its
editorial policy. Disapproval of this "invasion of the
liberty of the press and freedom of the editor in
conducting his newspaper" was recorded by the Council

and the action of the government was condemned.

Deli=zting of newspapsers not justified?®?

Searchlight, an English daily of Fatna, and Fradeep,

its sister Hindi daily, were delisted without issuing

11, 1974 Ann. Rep. 11
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any show-cause notice which, accordinog to & K Rau, the
2ditor, had injuriously affect=d th= fresdom of ths
papers. Mr Rau pointed ouft ftwo reasons Tor the Chi=f
Minister’'s antipathy ftowards his newspaper: (i) his
complaint to the Council questioning the propriety of
the Chief Minister appointing a member of his staff as
a member of the Food Committes with the status of a

cabinet minister; and (ii) comment

n

by thes papsr

pointing out lapses of the administration which,

according to him, was part of his public duty.
9 Y

In the Council's opinion, delisting of the
newspapers by the government was vitiated by taking
into consideration matters "wholly alien to and
irrelevant for determining thes character of the matter
published in the paper". Apart from this, the Council
having dealt with passages i1n the  impugned matter
concluded that delistiné of the twin newspapers was not

tified and withdrawal of advertisements was meant as

n

ju
a punishment for pursuing an independent policy. To

criticise the administration for its acts of omission

and commission was part of the duty of the press and
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the government should not be
consider that any criticism of i1t which displeased 1t

was ground for wvindictive action. The Council expressed
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the hope that the covernment would reverse 1ts
decision, relist the caoers and would continue o

release advertisements =z before.

-
=
N
T
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TZ ADVERTISEMENT

Mo automatic right to clzim advertisement?™

Sankata Uwvaach, a Hindi weekly, alleged that the Etate

Government of Uttar Fradesh had not accorded
recognition to the paper for release of advertisements
due to critical writings published in the paper. It was
further pointed out tht certain oter local weeklie=m
were being patronised for advertisements though they

had no better claim.

The government maintained that certain guidelines,
laid down for approving newspapers for government

advertisements, had not z=en met by the newspaper.

The Council 1laid Zzwn  the principle that no one
has &a right to clzim T5at anv paper which  haz been

registered by him as = rzwspaper should have benefit of
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the conditions laid down by the government itself for
relsasing advertisements must be  fulfillead. It would

ar if the

bt

have baen a somewhat different mat
complainant newspaper had originally been included in
the approved 1list and then delested without proper

Justification a

m

a cons=quence of writings unpalatable
to the authoritiez or if unlawful discrimination could

be established at ths executive laval.

W

Obligation to conform to afvertisement policy™

The editor and publisher of Saptahik Muijahid of Assam

alleged that denial of approval by the Chief Minister
for releasing advertisemgnts to their newspaper had
been without any reason. They submitted that the
newspap=2r had fulfilled the initial requirements for
approval and the Deputy Secretary (Fublicity), Home
Affairs, whao was the lagitimate authority, had

recommended approval.

The State Government assert=sd that the newspaper
was not maintaining ptropesr  journalistic 2thics and was
indulging 1in baseless and moftivataed publication of

writing

n

and reports tending to  fan communal  passion.

13,1987/ F.C.I1. Rev. 44,



It was further aszserted thast due to 1ts limited
circulation the government was not bothered to  issue
contradictions and withholding of approval for

releasing advertisements was in conformity with the

government ‘s advertisinog policy.

The Council inclined to the view that there was no
subs=tance in the complainf. It felt that cood arounds
Histed for non-release of advertisements so long as
the newspaper failed to conform to the government’'s
advertisement policy. The fact was emphasised that the
getting of advertisement from any party including the
government cannot be claimed by a newspaper as a matter
of right. The complaint was dismissed in the absence of
any proof regarding arbitrary or mala fide action by

the government,
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THE FRESS AND

THE FOLICE
Handcuffing and parading ot jJournalists (Saptahik
Sputnik, 19%934-23 Ann. Rep. 3%; Suo-motu action taken
by the Council, 1984 Ann. Rep. 203 Weskly Nashak,

19856 Ann. Rep. 34).

Folice attack on newspaper offices (Gujarat Samachar,
19284 Ann. Rep. 443,

Folic=2 1inaction 1in breaking blockade (Case of the
Bangalore newspapers, 1982(1) F.C.I. Rev. 3&4:.

Editor abducted by police (Frachand, 198%Z(1) F.C.I.
Rev. T3).

Illegal arrest of correspondent (Blitz, 19293(2)Y F.C.I.
Rev. Z1).

Folice insulting and threatening editor (Jzi Al Asom,
1982(2) F.C.I. Rev. 53).

Journalists assauwlted (Indian Express, 1982(2) F.C.I.
Rev. b61}.

Crime iz the business of the police. But crime is news,
of public interest, and the publiz 1is entitled to be
informed about it. As such crime iz the business of the
press also. In the normal gathering of the nzws and in
the coutrse of legitimate inguiries, reporters
frequently obtain information which enablas fraud,
corruption and vice to be expos=d in the nswspapers and
the police to bring those involved to justiz=. But in a
countery  whers the nexus between the c¢olice and
criminals iz 3 fact beyvond mer=s  sSurmiss, polics

pofficers are also getting exposed at times tnmrough the
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rontlict thus becomes inevitable.

The Royal Commission on the Folice had no doubt of
the valus of good relations between the press  and the
police. Its Report of 1942 stated that the press was an
important intermediary between the police and the
public and that it had & useful part to play in helping
the police; the police for their part, could render a
reciprocal service by taking the press into their
confidence and making available information the public

should be given.*4

Everything will go on well as long as the press is
willing to toe fthe police line, swallow the police
story, applaud the police and report prominently the
not infreguent instances of their bravery. However,
free and critical writings inevitably tend to heckle
those against whom such writings have been directed and
the authorities are more often than not observed to
have used their powers to cow down such writers. This
usually manifests in the form of harassment, threat or
raid. At  times even physical violence is resorted to.

The pelice 1is an important =agency acting as an

4, H PFhillip Levy, The Fress Council (London:
Macmillan, 1947), p. Z4é.




instrument in harassing newspersaons.

The Council adopted a resolution at its meeting in
Bangalorz in December 1947 which laid down its opinion
on the complaints regarding attacks on newspaperzs and

newsmen. Cases of this nature brought before th

B

Council later were adjudicated on the baszis of thi:

i

principle.

The resolution inter alia said: "It (the Council)

views with concern tendencies to

o2rce newspapers to

ot
in

desist from publishing facts or

(n}

o2 a particular line.
The Council is particularly concerned with the reported
failure of certain State Governments to provide
adequats protection to newspapers as well as their

representatives engaged in the performance of ftheir

duty.

"The Council urges uwupon the peopl=2 in general and
political parties and the governments in particular &0
see that newspapers get full opportunity to gather

facts and express their views fully and also ensure

that newspsc:z-aen function without threat of coercion,
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intimidation or physical viclence",'"

The Council adjudicated upon a total of I3 such
matters in 1992-92. 0Of these, charges were found to be
substantiated in nine matters while 1Z stood disposed
of upon amends having been made or on assurances having
been given by the authorities. In five other cases the
Council dropped the inquiry or found no action to be

warranted upon the matters having become sub-judice or

being withdrawn. Seven complaints were rejected.

Handcuffing and parading of a journalist®

Avantilal Jaiswal, Indorz-based correspondent of

Captahik Sputnik, complsined that on 18 February 1991

the Superintendent of Folice forcibly entered his
house, arrested him, and paraded in the streets with
handcuffs. According to him the police was wreaking
vengeance upon him for his critical writings but the
Government explainéd that the action under the Excise
Act was consequent éo the detection of his shady deals

under the veil of journalism. The complainant

1T, N E Trikha, The Frees Council (EBombay: Somaivs,
198463, pp 125-24.

16, 1925-9% Hnn. Rep. 33
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relterated that the authorities were provokasd by the
publication of a report: "Frice of a tribal girl only

Rs 200",

The Ingquiry Committee of the Council was of the
opinion that the handcuffing of the journalist was
actuated by malice becaus2 of his reports criticising
the police. I£t was also astablished ihat the
complainant was not only handcuffed but was paraded on

the road and six criminal cases wer2 ra2gistered agailns

o

him though none of them was sent to court. Fointing out
the repeated direction of the Supreme Courit that the
police should not handcuff a person accussed of an
offence unless they have reasonable grounds to belisve
that he will abscond or avoid his arrest, the Committee

said this dictum was honour2d in breach. Upholding the

complaint, the Council reminded the authoritizs that in

case they found anything objectiomnable or viclative of
the ethics of Jjournalism in the wriftings of a

journalist, th=2 proper course for them is to approach

the Council.

On earlier occasions alsor” the Ccuncil had

condemnad the practice of handcuffing jJournalisis as

17, 1984 Ann. Rep. 20, Zb.



oplaring instances of humiliation, insult and harassment

m

with the objiect of 2aching the Journaslisis a lesson

o

for  exposing the misdeed

I}

of the authorities. It

Y

tantamounts to jeopardising the freedom of the press.

il

Q

ting with deep concern the past conduct of the Etate
Government (of Orissa) in  the matter of dealing with
Journalists, the Council direcﬁed the ©Government to
issue strict guidelines tc the peolice on the use of
handcuffs in the light of the Supreme Court judgment.
It is a sorry commentary on the state of affairs that
after six years the Council had to repeat the same

resentment.

Attack on newspaper offices:®

In 1985 the Frecss Council initiated suo motu inquiry on

the basis of a2 news in Indian Express: "Ghmedabad

handed over to army as police revolt - Cops attack
rnewspaper offices, reporters". According to the report,
policemen directed their wrath at the press for
highlighting peolice atrocities in the city during the
previous dayvs. Following the killing of an head—

con=table by the mob, the office of GBuiarst Samachar

wWa

i1}

zet on fire by irate policemen. The office and

e, 19B6 Ann. Rep. 44.
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prass of Western Times was gutit=sd. Both the neswspaoers

were unable fto publish their sditions  for an indefinite

period whils Times of India and Indian Exorass

suspend=d their aditions for a day in protest against

the police attacking their staff.

-“1‘

Th=2 Inguiry Committe= felf
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Guisrat Samachar, whethsr done by the police or others,

constituted orave danger to the freedom of the press
and a serious interferencz2 with its 1ndependence.
Condemning the State Government for i1tz failure to

maintain freedom of the press, the Committee said that

Iﬂ

such a situation could and did arise would shock the
conscience of everybody who cherishes freedom of the
press. At the zame time the Committee had a word of
caution to the press also. The press was advised that

in respect of any writing or publication in relation to

ot

sensitive matters, prop=at restrain should b=

exerclised.

Fslice inaction in breaking blockade!”

The Council took =uo motu action on reports that four

Y
ot
]

Bang r

n

dzailies — Deccan Herald, Frajavani, Indian

Express and Fannada Frabha - failed to appear in  the

P, 198201y P.CZ.I. Rev.



morning of 23 September 199G 32 & result of & night-
long blockade by members of the ruling party, the
Congres=s-J. The Council asked the Chief E&ecretary,

rrataka

i

Government of K

ot

s o  furnish details of ths
siege laid on the two newspaper establishment=s which
publish the four dailies by the storm—troopers of the
party. Although the State Government had questioned the
Council s Jurisdiction at the outsei, that resistance
was abandoned when Justice Grover, the Council
Chairman, wrote to Mr BGundu Rao, the Chief Minigter.
Asserting that it was a "single and stray incident
which was purely a law and order situation," the Chief
Minister maintained that initiation of suo motu action
might not be warranted. The newspapers maintained that
the blockade had been pre-planned 2zt the instance of

the Chief Minister, and the Folice Commissioner had

prior knowledge of it.

The final argument before the Inguiry Committee
revolved around two main  issues: (i) whether the so-
called blockade by members of the Congress-1 had been
at the instance of the Chisf Minister; and (ii} whether

there had been such inaction by the police as might
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give rise to comment
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After carefully considering  the main points
invalved in  the adjudication, the Council concluded

that it had been e

n

tablished that the blockade did taks
place and was of the view that such blockade interfered
with the freedam of the press.  Such  acts werse
condemnad. It was also concluded fthat there waz no
direct 2vidence to prove that the blockade or seige of
newspap=2r offices had been effected at the instance or
with the prior knowledge of the Chief Minister. The
circumstantial evidence failed to conclusively

establizh that the2 Chief Mini=zter had hand in the

[l

incident. In this connection the well-ssttled rule of
law was emphasised that "circumstances from which an

inference of guilt is sought to be drawn must be

V]

incompatible with the innocence of the person against
whom that evidence is used and must b= incapablz of

explanation upon any other reascnable hypotheszis  than
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d by the newspapers concerned, had shown his
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pleasure 1in his spe2eches, 1t did not follow that he

was responsible for bringing about the blockade.

However, there could b= no doubt about the police
inaction o disperse the demonstrators; while this

couwld be atiributed to an  anxiesty to  avoid any

Ll —ie4



unpleasant development, it was emphasised that “the
police »zould have without any serious  apprehension of
breach of peace, put the so-called* vouno persons and
students into wvans" and taken them aw;y, thereby
bringing an end to the blockade. In PEé?Pd to  the
manner in which the investigation was con?ucted, the
Council felt that there were vital contraé%ctions and
lapses. The evidence also suggested that M- H D
Eangliana, the Deputy Commissioner of Poliﬁé, could not
function effectively. The Council felt thaé‘;t was for
the State Government to make an i1nqguiry ;nto certain
features that appeared to be somewhat unusual,-since it

was not within its charter to go into the régularity

and- validity of the investigation.

Folice abducting editor=«

The complainant, Asha EBhandari, alleged that her
husband, V M “Bhandari, editor and publisher of
Frachand, a Hindi weekly from EBombay, had been abducted
by the Harvana peolice. This, according to her, was
consequent to certain writings in the weekly whereby
the corrupt deedes of the then Haryvana Chief Minister,

Erhajan Lal, and his collesagques had been esuxposed. It wasz

=e, 198%(1) FP.C.I. Rev. I,



The Stat= Government, whil2 admitting ths arrest,
denied the charge of handcuffing and abduction. The
Fress Council noted the fact that no effort was mads by
the State Government to rebut Bhandari' s allegations of
maltreatment bwv the police resulting in his
hospitalization. The Council upheld the complaint of
harassment and maltreatment on account af the critical

writings by Bhandari.

Illegal arrest of correspondent=?

In his complaint against Fatna police, a former
correspondent of Blitz alleged his illegal arrest in a
false case. This, according to the comblainant, was due
to bhis refusal o divulge his source of information

regarding the whereabouts of a college girl who, having

rin away from her parents, had married a Fatn.

+

Univerzity student. He submitted that ocn account of his

s

critical writings he was harassed by the police. In

=21, 198I3(32) P.C.I. Rev. Z1.
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scandal in Fatmna Medical College and
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Bihar Shariff ricts. On 10 June 19281 he w ted
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for abduction of a oirl. 0On account of th= arrest, his

services wers terminated by the newspaper.

Having heard the complainant and xamined the
material on record, including the letier of the
Inspector General addressed to the editor exonerating
the complainant from involvement inmn  the episods, the
Council took the view that the State Government =hould
have conducted a proper ingquiry into the matter against
the officers responsible. It concluded with the
observation that the Government could =till consider

the expediency of doing so.

Insulting and threatening the =ditor==

k. C Sharma, =ditor of Jai Jai Asom, & fortnightly from

Tezpur, alleged in his complaint dated 11 March 1980
that B M Phookan, Superintendent of Folice, Darrang,
flad insulted him and threatened to arrest him on flimsy

charoes like publishing false news in his paper. This,

he stated, was provoked by a news ite arin

in

3
m

app

[ln)

Dainik Janmabhumi (of which he was the Tezpur

H
]

. 19B2(2)y F.C.I. Rev. 53
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correspondent? relating to
procesdings against Fhookan.
communications he submitied that

Asz=am had

reguisitioning

accommodate Lh

in
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the allegations, the

Superintendent of Folice

the registration of the newspaper

contempt

in subsequent
= hE
him by

office pramises io

Government clarified
was only verifying

uynder the Fress and

Registration of Books Act. The officer also felt it
necessary to verify whether Eharma had made disparaging
remarks against Sanjay Gandhi on the basis of an
intimation from a respectable guarter.

Th2 Council observed that it was one of those rare
zases where a high official heolding the office of
Superintendent of Folice had himself made an  enguiry
for breach of section 3 of the Fress and Fsgistration
of Books Act. It was caontended that he did so under any
direction from an appropriate anthority under the Act.

he
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by the complainant was not  in any way connected with
the enguiry he was making under the Act. It observed
that there were many wavs of humiliating & person and
the complainant, having incurred the displeasure of the
Euperintendent of Folice, was summoned to appear under
the Fress and Registration of Books Act and then
confronted with the alleged statement involving
derogatory remarks. The Council, therefore, upheld the
complaint to the extent that there was some sort of
malireatment or humiliation to which the editor had

been subjected.

Journalists assaul ted=~

A group of newsmen met a Fress Council team and

protested again:

i

t the treatment given to journalists at
& function in Hussainiwala to commemorate the martyrdom
ef PBhagat Singh. A formal complaint filed by them
alleged that Swadesh Talwar, news photographer of

Indian Eupress, Chandigsarh, had been mercilessly besaten

up by the police. This was supported by documentary
evidence and clippings from various newspapers which
reported the incident. Further, i1t was =s=tated that

Jagtar Singh who was accompanisd by Sunil Eaghi  was




alzo beaten up when they went to rescuse Talwar. His

camera was also snatched by the= police.

It was explained that when unruly elements tried
to disturb the function in which the Chi=s{f Minister,
Darbara 8Singh, was addressing a huge gathsring, the
police had to resort to a mild cane-charge. Only
subsequently the police came fto know that some

pressmaen/cameramen  got

3

ixed up with the miscreants.
Since they had no press badges, the police were unable
to distinguish them from the general puoblic. The

allegation of snatching away of the camera was denied.

The Council was of the considered view that while
Talwar and Jagtar Singh, photographer and reporter

respectivel

~

of Indian Express, were injured, the=

beaten

b3
1]
3
11]

evidence was conflicting as to whether they
up after disclosure of identity. The Council! noted that
non=2 of fthe injured pressmen had gone £c the local
first aid post which corroborated the medica reports

of injuries being of a minor nature. Also had they b=en

picked out of the crowd as special victims o7 the wrath

of the= Deputy Superintendent of Folige, ths injuries
would have been mores severe. As regards  ths chargse of
snatching away the camera, the "Council f=it that it



would be reasonable and lesgitimat to hold that the

m

Ju

police had indeesd snatched 1t at  the ftime of

ot
T
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T
I

incident though it might be difficult fto name
person who did so. However, 1t emphasised that =
"considerably serious view must be taken of *the
snatching away of the camera and the removal of the
film etc.,"” before being delivered back to the
photographer. The Council decided to uphold the

complaint to the extent mentioned above.
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INTERFERENCE
FROM WITHIN

Non—-publication at  the instance of workers
1921 Ann. Rep. 73).

Curb on editorial fresedom by management (Al jamiat, 1784
Ann. Rep. 27},

Interferenca in 2ditorial affairs by manacament
(Mathrubhumi, 1989-20 Ann. Rep. 732).

Editor’'s resignation under pressure (Indian Fost, 1989-
90 Ann. Rep. 81).

A very exciting case of far-reaching imporftance arose
in 1974 on the basis of two complaints filed by
Jjournalists 1n defence of B G Verghese, editor of

Hindustan Times, who was sought to bes removed from that

post by the proprietors. Though the case remained
inconclusive when the Fress Council was abolished in
1974, a number of issues involved in and arising cut of
the case wers settled by the Delhi High Court.=2

The complainants, D R Mankekar and c F
Ramachandran, had zubmitted before the Fress Counc:l
that fre=sdom of the press was synonymous with the

freedom of the editor to puruse an editorial policy

m

z4_, K ¥ Birla v. FPFresz Council of India, I.L.
1?2741y Delhi 7353,
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rese  from external pressure; that B G Verohess was

fo
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owing an independent editorizl policy exposing
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defects and misdeedzs of the s=stablishmenty that k£ K
EBirla, chairman of the Hindustan Times Limited, was
vunder pressure  from the Government to replace the
editor; and that there was s threat o terminate
services of Verghese. It was alsc pointed out in  the
complaint that Birla had sent a notic= to VYerghese in
August 1974 asking the latter to cease to be the editor
with effect from 28 February 1975 without disclosing

any reason.

Birla took a preliminary objection Peéarding the
jurisdiction and maintainability of the two complaints
under thé Frees Council Act. He raised a very
interesting and important guestion wifh wide
implications: the Fress Council was intended to help
newspapers 1f only there was an encroachment on them
from the government or public authorities, hurting the
press, Since no such thing had happens=d, the
controversy stated in  the complaints fell under the
Industrial Disputes Act and thus the Fress Council had

no power to adjudicate under proviso 2, clause 1Z{z) (i}

T
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of ths Fress Council Act 12485, gnother objection was
to the =ffect +that the Council as a body was an
intz2restaed party in  the controversy and, therefore,
2ditors and journalists who wers memberzs of the Council
were not entitled either to vote or participate in the
discussion. Both objections wers overruled and  the
Council began its inguiry with ths examination of

Verghese.

The wvalidity of the proceedings were chg}lenged
by Birla in the Delhi High Court wh=re it was contended
that protection o the freedom of the preszs was
availabls against the State and not against an
individual or a joint stock company. It was also
contended that the editor had no fundamental right
under Article 12(1})(a} of the Constitution asz against
the propristor of a newspaper.

The counsel for the Council raised a preliminary

issue regarding the jurisdiction of the High Court in:

i
T

relation to & proceeding that ha e=n brought before

the Council. The Council does not issu= any enforceabls

1]

— -
prag—1

. Section 12 was amendead
pravisao "that nothing 1in this cl
confer on the Council any functio
to which the Indusirial Disputss A

]
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order or direction. It merelv expressesz 1ts opinion on

matters brought o it
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sanction. The counsel argued that such an opinion was
not amenable fto the writ Jurisdiction of the High
Court. However, the court declared that looking at the
composition of ths Council and the nature and functions
entrusted to it, the decision given by the Fress
Council about the propriety of Birla’'s action
terminating the service of his editor would have
considerable influence on the readers. It will have
serious Pepefcuasions on the circulation of his
newspapers, affecting his proprietory rights. A person
who will be prejudicially affected by the opinion of
the Council has sufficient legal interest to invoke
jurisdiction of the court under Article 226 of the

Constitution.

At the same time the High Court held that normally
under the Fress Council Act it was for  the Council to
decide whether this jurisdiction wazs there or not.
"Where a statute creates a certain body and entrusts
Jjurisdiction on the basis of a certain jurisdictional
fact to such a body, the existence or non-esxistence of

that fact 1is to be determined by that body. The Freszs

Council has assumed jurisdiction by rejecting the
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jurisdiction are always to b2 decided be
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the merits

are considered and that 13 what is
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Council.

On the main qguestion relating to the independence
aof the editor, th2 High Court refarred $to a volumes of
mat=rial including the opinion of the Fress Commission
(1954, The= High Court guoted approvingly from the
report=2® which statad, inter alia, that the need for
maintaining editorial independence, objectivity of news
presentation and fairness of comment were the aspects
which should b= looked after by the Fress Council which
would also have responsibility of fostering the
development of the press and protecting it from

external pressure.

Engquiring intoc the reasons for the enactment of
the Council, the2 High Court found that tha reason was

to safequard the liberty of the press and then went on

to define it. The court observed "“fre=dom is always
from things and cerfain circumstances. It is the state
of being at liberty rather than constraint or  under

=&, First FPress Commission Report, Yol. 1, p.%47



restraint.  Freedom is an =sxemption from external
control, interfersnce or regulstion. Fresdom of  the
press then is the right to publication throuoh the
medium of printed material without any resiriction or
compulsion from any source whatsoever and subject only
to the valid laws made under Article 19(2) of the
Constitution. It iz the right to publish and circulate
the ideas, opinions, views and comments with complete
freedom. A free press 1is free from compulsion from
whatsoever source, governmental or social, external or
internal. The liberty of the press is indeed essential
to the nature of a free democratic state. It consists
in laying no previous trestraint upon publication by any

agency."

Describing the editor as the living articulate
voice of the press who speaks through the paper, the
court held that he has the right to gather the news,
right to select the news for inclusion in the
newspaper, the right to print the news so selected, and
then the right to comment and =xpress his own views on
all matters of public importance. All  these rights were
in =2xistence and had arisen from the common law before
they were declared and guaranteed by the Constitution.

"The value of the newspaper iz in its contents,
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selaction of which 1is the s=0le  and undivided
responsibility of ths =2diftor".
At the same time the court accepted the

proprietor’'s right to lay down the ediftorial policy or
the guidelines which the editor has to follow or to
hav2 his own vi=wpoint expressed through ths newspaper.

The Fress Commission®” had also said that

We do not deny to the owner and propristor
his basic right to have his point of view
express=2d through the paper... When a
proprietor changes the editor he should

also delegate to him a measure of individual
authority which would enable him to carry out
his policy and to resist any attempt to

divert the policy in anti-social directions,

The court held that "any interference with the
presentation of the news, views or commenis or any
attempt to suppress or constrain 1t would be inpairment
of that freedom. The selection of the news is the sole
responsibility of the eaditor... th=2 propri=stors  or

ownars of a newspaper are entitled, 1

~+

they o wish, to

lay down any partisan policy for th=2 newspaper and make

the newspaper an instrum

H
iD

nt of propagation of their

27, Ibid, p.1413.



policv... but once having 1lazid down the policy  the

~h

editor haz to be le=ft

ot
|

o work independently within the

framework of that policy.”

The court ruled that independence of fthe editor is
included in the independence of the newspaper. The
owner o+ proprietor iz at liberty to exercise his
vbdoubted right to hire and fire or to terminates the
employment or severe his relationship by any cause
which seems to him proper but not as a punishment or
for discouragement of the editor’'s responsibilities and
functions which relate tn  freedom of press o+
independence of the newspaper. When this is done the

Jurisdiction of the Council is

!JJ

ttracted under section
2 pf the Act=® tp preserve the editor’'s fresdom and
to maintain his independence. It will be for the
Council to de=termine as to what is the foundation of
the fterminstion. The Council has Jjurisdiction o find

put the motive behind the termination of an editor’s

services and ascert

m

whether any i1mproper or undus
influence was being brought to bear on the editor in
the discharge of his duties 2= an editor. The Council

has Jjurisdiction to decide on the facts of the given

casa whether there has been pressurse on the =2ditor

—

=8, Section 17 in the new act.
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zubversive of the fresdom of the pressz=z or vi:
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the independsnce of ths newspaper.

The High Court made another important observation

in regard to  the industrial dispute betwesn the e=ditor

)

and the proprietor. It said the Fress Council had no
jurisdiction to s=2ttls the terms and congitions of
service of the =ditors or to order the reinsiatement or
to pass any enforc=2able orders for the grant of salary,
wages, gratuity or other benefits accruing on the

termination of serviges, Th2 Council is not competant

1]

to force an editor on the proprietor. At th same time

11}

where the action of termination or dismissal may be

legally correct and yet constitute a threat to the

freedom of the press, the Council may pronouncs 1ts
opinion on the propriety of the termination or
dismissal.

Resignation under pregsure®®

The Fress Council deplored the episcds of Yinod HMehta

having had to resign from the =ditorship of Indian Fost

under pressure from the proprietor.

=%, 1929-90 Amn. Rev. B1.



Ona complzint By F Raizn, fesisztant Editor, acainst

Mathrubhumi ali=sging i1ntimidation and interference in
b e =

the editorial affzairs by the manacement, the Council
issued certain guidelines touching on the relationship
between the management and the editor. It waz held that
in all matters relating to the administration of the
editorial department, including appointment, promotion,
transfer and deputation of working Journalists, it
would be obligatory for the management to act on the
recommendations of or in conultation with the editor

The responsibility for maintenance of discipline in the
a2ditorial department, including the powsr of granting
leave to working Journalists, shall be delegated to the

editor and only case of termination of service or

u

removal or dismissal from szervice of the employees in

th

L1}

editorial department not below the rank of

T

ssistant Editor should be dealt with by the management
and there too action shall be taken i1n accordance with

the recommendation of the editor.

=9, 1989-90 Ann. Rev. 7Z.
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Interference can be from within as well. In 1979,

chief subeditor and some other journalists of a mas:

a5

|
It

circulated Calcutta daily, Jugantar, complained that a
group of employees belonging to a2 trade wnion had
interfered with the working of tha journalistic wing of
the paper. Their casz was that a group of print workers
had misbehaved with the night 2ditor and changed the
front page layout by substituting some stale news in
the space meant for a picture that was not yst ready on
account of power cut. Further, it was submitted +that

the workers believed fthat the proposed inssrtion of

m

words "“the block was not received because of the power
cut" in the space earmark=2d for tha2 said block was an
attempt to malign the Left Front Government. The news

editor had reportedly lodged a complaint with £h

i

editor about the incident but no action was taken. The
coplainants contend=d that such action by a group of

employees to plea

w
11

the ruling party was a direct

interference with

ot
T
th

functions of journalists,

In the cZoursese of the inguiry the president of the

concerned  union contended  that th=2 subject m

~h

tt=r o

by




the complaint was not within  the Fress Council’'=s

Jurisdiction but was a matter stri

DIl
'™
[
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e

between emplover
and emplovees having no bearing on the fresdom of the
press. The Council rejected this view holding that the

matter did fall within the charter of the Council.==

In it= adjudication the Council concluded that the
management should have intervened effectively and
brought about a settlement between the concerned
workers and the Jjournalists. The Council reprimanded
the interference with freedom of the press from within

and upheld the complaint.

In considering the complaint, the Council
approvingly referred to the British Fress Council
rulings¥" on the subject. It noted that & strict view
was taken wit regard to non—publication or
interruption or any changes made =zt the instance of

newspaper workers., In  the ca

m

2 of Evening Standard=4

it had emphasisad thes importance to the public of

freedom of the press and the newspaper’s right to

. Under section 13(Z2)(hy of the Fre

"
n

Council Actk,

FELO12th Annual Report (19710,

~—

=4, 1hid, at &7.




ublish what it lawfully mavy. In ths case of Evening

Fost=® it =aid: "To stop publication or threaten to dn

=0 in order to suppress news  orr comments, howsver

unpalatable to some the item concernsd may be, is

out, was one of th= funchions = the Press Council. It

was stated that it is entirely unacceptable in a fre

il

soci=sty that protests should be allowed fto taks  th

]

form of a direct attack upon the freedom of the press
and denial of the2 right of a newspapsr to publish what

it lawfully may. The destruction of press freedom would

n

be di

il

astrous to  the public as a whole and o both

sides of the industry,.

Curb on editorial freedom bv management

in the Al jamiat®* case, the Fress Council held
it highly wunethical and illegal to publish news itams
condemning the 2adifor and anncuncing his  suspansion

from the editorship while his name continued to be

printad as =ditor in the printline.

L]

t goes without

zaying that by virtus of section 1(1) of the Fress and




selection of material for publication 1in & newspsper.
In the instant case, the impuoned items were inserted
in th2 newspaper at the instance of the management and

without the knowledge of the editor.

Maaz Ansari, editor of the Urduo daily Aljamiat,
was condemned and subsequently suspended for
publishing a UNI despatch from PBaghdad about the
deliberations of the Islamic Fopular Conferesnce. The
Indian delegation to the conference was led by HMaulana
Asad Madani who was the president of the Jamiat Ulema-—
1i—-Hind of which Aljamiat was the official organ. The
UNI report was carried on the front page of the paper
with broad headlines giving prominsnce to the views
attributed to Maulana Madani. But, the management took
exception to the publication of this story, alleging
that it was absolutely incorrect and intended to defame
the iamiat Ulema—-i-Hind.

The Prezs Council took nocte in this connection a

controversy between the owner and

ditor of +the

11}

Dbserver (London). The independent directors of the
company had held the owner, FRowland Tiny FRowland,

guilty of "improper preprietorial interference” in  the

274



2ditorial freedom of the editor. They censured Rowland

for publishing criticism of his editor over an  ariticl

fli

alleging atrocities in the Metabsleland crovince of
Zimbabwe which according to them conshituted

“"inhibition, if not restraint, =N the esditaor’'s

fresdon”.

in

2rved that the attitude o the
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management of Al jamiat was worss considering the fact
that 1its editor was condemned in his own newspaper
whil2 hz2 legally remained in control of and responsible
for selection of all material in the newspaper. The
Council held the management guilty of unethical acts
and of causing serious injuries to the editorial

freedom.
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ACCREDITATION

AND FREEDOM
Accreditation Committes shall be constituted in
conformity with the recommendations of the Second Fress
Commission (Delhi Administration and Government of

Bihar, 1283(2) F.C.I. Rev. 25).

Declaration cannot be cancelled (Government of Madhy=a
Fradesh, 1783(3) F.C.I. Rev. 43).

Denial of accreditation facilities (Indian Federation
of Working Journalists and others, 1980 Ann. Rep. 63).

Withdrawal of subsidy (Chandigarh Union of Journalists,
1974 Ann. Rep. 68).

Epeedy authentication of declaration (Eearchlioht, 1971
Ann. Rep. 75).

N K Trikha, Special Correspondent of Mav Bharat Times

and member of the Fress Council, sent a complaint to
the Council against the Delhi Administration and the
Government of ERBihar alleging (i) that the Delhi
Administration had constituted the Accreditation
Committee in a manner detrimental +to the interests of
many newspaper associations/agencies; and (i1ii) that as
regards grant of accreditation facilities to
Newspapermen, the Government of Eihatr had been
exercising its authority injudiciouslv., The complainant
desired the rulesz relating to accreditation be looked

into so0 as to examine the existence of any slement
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SUr
Administration that the accreditation rules would be
revigwad whil= constituting the - Accreditation

Committe

M

The Government of EBihar also agreed to an

amendment of its accreditation rules.

The Council directed the Government of EBihar to
reconstitute the Accreditation Committee in conformity

S1ion

mn

with the recommendations of the Second Fress Commi
and adopt ths central accreditation rules. Further,
taking an overall perspective of the workings of
accreditation committess in various States, the Council
decided *to ask the State 0Governments to reconstitute
tha commitiees whereever these had not been don= in

conformity with the recommendations of the Second Fress

Commission.

Declaration cannot be cancelled="

Suo motu  action was taken by the Fress Council cn the

il

1ne

1\

basis of a news i1tem in Sundav Standard. It cont

m

allegations of a grave nature, falling within the

Council’'s jurisdiction, a3 "it was a development likely

7. 1983(3) P.C.I. Rew. 43,



to restrict the supply

public interest and importance,
freedom of the preszs."
The

relatad the =

mn
ot
ot

report to te

pt=s

3

officials to muzzle threese newspapers in

Etate BGovernment informed

of an enguiry report, it had conveyed

to the officials

in the State Bazette. Directions

to the officials concerned as to the

dealing with the press.

Since the counsel

newspapers was satistied with the

Etate Government, the Council

b\

matter as closad. However, it

"the declaration of newspapers

FRegistration of PBooks Act 18467 =8,

cancelled on  the ground

were indulocing 1n yellow

=8, Under
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Di=ztrict, Fresidency
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thizs ground wers fo be lodged with the Council. T

was directad to bz conveyed to the Government of Madhby

I,Ll

Fradesh and the Central Bovernment zo  tha
Magistrates and the State Governments could be so

instructed.

In 1979 +the Fress Council received a complaint from a
group of journalists against the disa::rﬂdlfaflon of

about sixty editors and distinguished journalist

)
[

‘n

by

the Central Fress Accreditation Committsse (CPACY. This

was following a review of rules S and & (introducsd in

n

February 1978} by the CPAC on its own initiative. The

new rules read:

Z. Editors of news media may in evceptional
casz be granted accreditation if the CPAC
is zatisftied that the applicant is
genuinely engaged in covering current
aftfairs and neseds ac"redl ation
for this purpos=. Such applications wil
only be consider d by the CFAC. No
temporary accreditation will be granted by

the FIDO in such cases.

&. The Central Fress Accreditation Commifttee
may grant accraditation, as an exceptional
m2asure, to journalists of long and
distinguished service of at least 25 years
wh may bes contributing special articles

2. 1980 4Ann. Rep. &7,



to a number of newspapers reoularly but
not attsched to amy newspapesr which
gualifies for accreditation.

The main grievance in the complaint was that the
CFRALC had no valid reason to arrive st the decision
espcially when the bulk of its membsrs had nothing to
do with accreditation as szuch. As a conseguence of the
change in the rules, some eminent e=ditors would lose
their accreditation.

The crucial guestion faced by the Council was
whether deniial of accreditation in terms of the
erstwhile rule 9 would s=stand in the way of a proper
discharge of duties and functions of the editors. In
this connection 1t considered the rele of an editor in

two set-ups. As regards =ditors o

fair amount of circulation, it

1

contentions. The Council observe

resources  than bigger newspaper

might

vantaoge of accreditation. flso,

zubstantial reason had been given

280

f newspapers having a

with the CFAC

However, a

I

the Council
in the complainant’'s

d that in such cases

On
full
that

no

decision

n



had besen taken =o =oon to chang
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1279 (rule S being introduwced in February 1978).  The
Council did not agre=s with the contention that allowing
accreditation to 2ditors wowld open the floodgate as
editors in  large numbers would seek accreditation. It
pointad out fthat =2ven if this were so, the CRAC would
have =till the discretion in  terms of rule S to extend
the facility of accraditation  in only the most
deserving and exceptional cases.

The Council then considersd the question of the
category covered by the erstwhile rule &. It felt that

journalists of long and distinguishead service had a

valid argument in favour of their accreditation in

terms of that rule. In its view the veterans’
contribution as columnists or by way of special
articles could be of “immnanse valus to  Jjournalistic

activity". Although a change in the rule still entitled

2 most of the facilities, regular accreditation,

il

in the Council’'s opinion, possibly carried a certain

=
[
w
b
u
ot
i
ot
[
w
£
Q
-
—
[wR
3
a
it

prestige and be=ing denied a partic
make distinguished journalistzs feel happy. Since the
number in this category was not particularly large, the
number ewen in future could be kept at & reasonable

figures sinc2 the discretion rested with the CFAC. It

1]



pbzerved that it the zanxiety was their sligibility  for
housing facility on the basis of accreditation, by
convéntion or otherwise, they must cive way to  younger

and more needy persons and  should not claim  this

facilitv.

Finally, the Council considered the guestion as to
whether dernial of accreditation facilities to editors
and journalists in terms of the erstwhile rules S and &
would affect the freedom of the press. The Council
suggested that deprivation of accreditation facilities
or distinguishing between them and other members of the
profession would interfere with their contribution to
free eyupression aof views and comments on matters of
great public interest. The Council was strongly of the
opinion that the CFAC should reconsider the guestion
raised before 1t in the light of the observations it

had made.

Dizsaccreditation and withdrawal of subsidye®

The gravamen of the charge in the complaint by the
secretary of the Chandigarh Union of Journalists was
the Chief Minister of Harvana's attempt to "influesnce

4o, 1974 Ann. Rep.
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of

the professional judgment of journalists by mean

1B

pressure  tactics and i1nftimidation"., The2 complainant

maintained that the accreditation st ftwo  Harvan
correspondents had be=en cancellead and housing
facilities withdrawn from twoc others "for reporting

unpalatable facts ab

iJ

ut Haryana politics”. Further, h=
charged the Chief Minister with rude and discriminatory
behaviour when certain journalists had gone  to meet him

to gauge his reacticn on certain topical issues.

The Government of Haryana refuted the allegations

and asserted that disaccreditation and withdrawal of

bl

housing facilities wers for reasons other than those
set out in the complaint. As regards the incident of
the mesting with the Chief Miﬁister it was submitted
that he had not been rude but had politely told the
Journalists that others were there by prior
appointment; for. them he had no news to give; and they

P
(the intruding journalists) weare requested to go out

n

regards the allegation of disaccocreditation, the
Council was of th2 opinion that in the2 case of one
correspondent, it was because of his =ditorial

published on 1Z Sesctember 1972 in view of ths clossness

of d
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dizaccreditation. &bout the sscond crharoce of withdrawsal
of housing subsidies fto two correscondents, the Council
wats of the view %that it was unjustified and intended as

a punishment for articles/news  i1tems written by them.

In the ca=ze of one of the correscondents, however, it
had been restored. The Louncil concluded that the
withdrawal of housing subsidy waszs an attempt to
pressurise a newspaper correspondent  and, therefore,
the press, The third charge of insult by the Chief
Minister at the meeting with the two concerned
correspondents, however, the Council held, had not been

made out.

Speedyv authentication of declaration4®

In a complaint by the editor of Searchlight, an English

daily from Fatna, the difficulties encountered by

rewspapers 1n getiing registration under the Freszs and

n

Registration of Books Act 1847 were highlighted. On

Casl
)]

considering the complaint, the Council requested the
Chairman to address the government sugoesting ways of

eliminating delay. Three suggestions were made, namelv:

i Ensuring the supply of number
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u
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41, 1971 Ann. Rep. 75.
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of declaration arnd  their esasvy availability o
thosse desirous of using them for filing before the
District Magistrate.

(11} Frescribing & tims limit not exceedinog a

wesk or ten dayvs for sesking instruction  from  ths

Fegistrar of Mewscapers  for avthentication of a
declaration by a District Magistrate.
(111} Expediticusly disposing of applications

authentication of declarations.

ot
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éeeking instruc
A time limit of = Tfortnight ought to be fixed for the
Registrar to communicat=2 his  instructions o the
magistrate and a further week for the magistrate +to
transmit his orders under ruale 4 of the Central
Registration Rules fto the applicant. FProvision should

also be fthere that 1if within, sav eight weeks of filing

u}

i

a declaration before a magistrate, no communication is

recz2ived fTrom him, the applicant can proceesd £o publish
his newspaper as if it had been reoistered and

authenticatad.



- COMMUNAL WRITINGS

Recogni

m

ing the great  and vital role played by

Y

newspapers in educating and moulding public opinion 1in

1]

correct lines in regard to the need for friendly and
harmonious relations between various communities and
religious groups, the Fress Council considers that this
object would he defeated, communal peace and harmony
disturbed and national wunity disrupted if the press
does not strictly adhere to proper norms and standards
in reporting or commenting on matters which bear on
communal relations. In the guidelinesz on communal
writings issued in November 1968, the Council considers
the following as offending against Journalistic

proprieties and ethics. 4=

1. Distortion or exaggeration of facts or

incidents in relation to communal matters or

giving currency io unverified rumours,
zuspicions or infsrences az 1T they were facts

and base their comments on them.

4=, See Annual Fesgort of the Fress Council of India

1969, p. 99.



Emplovment of intemperats or unrestrainesd

languag=2 in the presentation of nsws or views,
2ven as a piece of literary flourish or for the
purpcss of rhetoric or emphasis.

Encouraging or condoning violence even in the

face of provocation as a means of obtaining
redress  of grievances whether the same be

genuine or not.
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unction of the
press to draw attention to  the genuine and
legitimate grievances of any community with a
view to having the same redressed by all
peaceful, legal and legitimate means, 1t is
improper and a breach of journalistic ethics to

invent grievances or to exaggerate real

griesvances, as these tend to promote communal
i1l feeling and accentuate discord.

Scurrilous and untrue attack on communities, or
individuals, particularly when this is
accompanied by charges attributing misconduct
to tham dus to their being members of a

particular community or caste.
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ely giving a communal colour to incidents
whizh might occur in which members of different

communities happen to be involved.

7. Emphasising matters that are apt to produce
communal hatred or 1l1lwill or fostering

feelings of distruct between communities.

B. Fublishing alarming news which are in substance
untrus or make provocative comments on such
news or even otherwise calculated to embitter
relations between different communities or

regional or linguistic groups.

~0

. Exaggerating actual happenings to achieve
sensationalism and publication of news which
adwversely affect communal harmony with banner

headlines or in distinctive types.

10, Making disrespectful, derogatory or insulting
remarks  in reference to the different religions
ar faith=s or their founders.

Mewspaper censured Tor zcurrilous writing (Daimik

Jagran, 1992-9% Ann. Rep. Z4&-54%9%.,
Embitterince feelings between communities condemned

=8B



{(Nama Migar, 1947 Ann. Rep. S8-60).

Conduct of editor disapproved (Mikrama, 1255 Ann. Rep.

S5I-56).

Editor censured for communal bias  (Chardi Fala Marg,
1987 (4) F.C.I. Rev. 42-45).

Bros=s violation of journalistic 2thics  and cnod
t

The Fress Council received a complaint  from an editor

about a letter published in the "Janvani’ column in ths=

i1 June 19921 issue of Rainik Jagqran, a Gorakhpur daily,
under the caption: "Makri Hamre Janam Ki Mata". The
impugned letter to the =ditor starts with ths nérraticn
of a story that when Muslims started freading the wrong
path 1led by Hassan—-Hussain, th2 Hindus attacked them
and forced them to retreat. Hassan-Hussain, in order to
escape, hid in a well over which a web was woven by a
=pider. However, a chameleon dived into the well and
broke the web. Hassan—-Hussain were located by the
Hindus and were killed. In the light of this, the
letter says, that the Muslims are be2ing driven to their
2nd by Y F Singh an Imam Bukhari. The complainant,

Maib Hyder Rizvi, editor of Dost ki Baat, submitted

that the lestter has communal overtones, atftempts to
denigtrate and defame Hassan-Hussain through this
concocted tale and is definitely provocative.

The story, spun around ftwo great
Islamic history, was patently falss. The writer was

holding out a threat and warning to the Muslims that

4. 1992-93% Ann. Rep. 245-4%.
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Y P Singh and Imam Bukhari were driving them to their

doom. Ths2 caption azs well a

m

thz body of the impugned
story deridess not only the revered martyrs but also, by
implication, the Muslim community in general by calling

them the offspring of spider’. The Muslims were

o

described as disloyal to thz country and thise innuendc

spites the basic principle of ethics underlying section
152-B of the Indian FPenal Code. In deferens to this

principle, no newspaper should publish any imputation

charging a whole class of persons, inter alia, for

reasons of being members of any religion, group or
community, with disloyalty to the country and the

Constitution.

The Fress Council has, through a series of
adjudications and guidelines, repeatedly emphasised

that newspapers should not ﬁublish anything which is
likely to promcte and inflame passions, agaravats
tension ot accentusate =strained relations betweern
communities or groups belon

ing to different religions

or casztez or which hss & potential to  foment or
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discord. The impugned
story constitutes a flagrant violation of this salutary

norm of journalistic =thics and oood taste.

I

220



ot
N
1]
o+
o
1]

Both in law and in jJjournalistic practis

2ditor iz primsa  faci= responsibla for all that is

published in th=2 n2wspaper.?? Section 7 of the Fress
and Ragistration of Books Act raises a presumption that
a person whose name i3 printed as editor in a newspaper

is the editor of everv portion af that issus. This

prasumption may be rebutfed. This legal position as to
the editor’ s responsibility has been euxplained by the

Supremz Court thuss

In order to avoid multiplicity of suits and

tn

o
uncertainties of liabilities, 1t wa
considered necessary to choos2 one of the
parsons from the staff and make him liable
for all the articles or matter published in_
th= paper so0 that any person aggrieved may
sue only the persons =o named under the '
provisions of the Fress and Registration of
Books Act and is relieved from the necessity
of making a fishing or roving enguiry about
persons who may have been individually
responsible for the offending matters

published in the paper.*=

ction 1 of the Fress and Registration of Boo
2fin ‘editor’® as s "person who contrcls t
he matter that 1= published in
definition has besen incorooraitesed, by
ion 2(2) of the Fress Council Act 1278,

3
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4%, Mohammed FKova v. Muthukova, /ACIGRE. 1972 E.C.
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In the instant case the editor Zid not participate

1

i the esnouiry proceesdings. In ths absence of  any
attempt toc rebut the statutory preaumption} it can Qe
safely presumed that these impugned siory was published
with the full knowledogs and consent of the editor. This
inference iz further reinforced by %the failurs of the
editor to publi=h the complainant 's
rejoinder/contradiction. Here also the edi tor
manifestly committed an offence against the norm of
Journalistiz ethics which gives a person aggrieved by
the impucned publication & right to have his
rejoinder/reply or clarification published with due
promptitude in the columns of the same newspaper. The
respondent ‘s  failure to comply with this norm  had
further aggravated the Wwrong. Accepting the
recommendations of the Inguiry Committee, the Council
censured the respondent for committing gross violation

of journalistic =thi nd gond taste,

[a]
mn
n

Embittering feslingz between communitisse®

Two articles published in Mama Miosr, an Urdu daily o

~h

Bombay, formed the subject matter of a2 complaint by the

-

Sovernment o Mahara v1in:

n
m
n

htra ag t the esditor on the

46 1949 Ann. Rep. 58-&0.
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baszizs that they sexaggerated the orisvances of the

Muslims and wers likely $to inflams commounal ill-

for his views in favour of a uniform civil code. in
particular the attack was in relation to the suggestion

that the law banning polygamy should apply to Muslims

as well. The =second one with the heading "Is India
really a democratic country™" contained observations

like "minority community in India is being ground in
the grinding ston= of secularism since Indepesndence".
The editor defended himself in re2lation to the
first article by submitting that i1t was published
inadvertently by an inexperienced staff in his absence.
In respect of th2 second article, thz =ditor defended
it on merits that 1t offered a healthy and constructive
criticism and added that if the Council was  not

zsatisfied with hisz explanation, he was willing to

The Council held that the editor was sntitled to

2upress his opinlon on socoi

oy

1 issues such 33 polygamy

permittad by the Muslim p=rsonal law and to crifticise
the opposing views. But certain portions of the article

transcended the bounds of journalistic propriety  and



regret  wiih reference to the second article, the
Council proceaded on  the basis that thers2 was no
apolooy or repentance. Holding that exaggerated
reporting was no part of the freedom of the press, the
Council said a =mall newspaper waz =zubject to the =ame
restraintsz as a big one and has no right to write such

z=tuff. The 2ditor was censured.

Conduct of seditor disapproved<s”

The Government of Mysore filed a complaint against the
editor of Vikrama for publishing & substantial

translation of an editorial in Mother India, an English

monthly of Bombay. The Delhi Administration, acting
under 8., ©2%9A of the Code of Criminal Frocedure

ie98,4® had forfeited all the copies of Mother India.

The complainant added that apart from the illegality of
the publication, the article was capable of creating

disharmony betwean the comnunities and as such

47, 1549 Ann. Rep. S3-54,.

48, Corresponding  to . %5 in the 1973 Cod

gempowaring the State Government to declare certal
ublications forfeited and to issue cearch warrantzs o

p

the same.



contravensd thz cod=s of journalistic ethics

The Council found that fhs matter published in

Vikrama from Mother India was without anv substantial

change. It did not accept the2 submission of tha2 editor
that forfeiting copiez of the newspapser concerned by
the D=2lhi Adminisiration was wrong. It had power +to

forf2it ngt only Mother India cont

'l‘

nin

[T}

the original
article but also any other publication containing

extracts from or translation of the proscribsd article.

The crucial gquestion before the Council was

whether the decizsion of the Delhi Administra

r‘l‘

ion that

the matter published in Mother India was objectionable

under the Code of Criminal Frocedure was conclusive of

the fact that Vikrama wviolated journalistic e=thics b

<

reprinting the impugrned article. In ths2 opinion of the
Council, swuch publication would not cocnly be illegal as
offending fthe provisiocn of  ths  penal law,
contrary  to journalistic ethics.  Howsver, an articles

which iz found to t£=2 uncbhbjsctionable by 2 court under

th2 ocriminal law might still offtend journalistic

determines that the publication was contrary to the

provisions of the penal law, it will be the duty of the

]
-0
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Council tc hold that the publication vioclated
jourmalistic ethics and 1t will not maks an  inguiry
into the merits of the legality of the article. The
sam= result will follow 1if thz government ' s order has

become fimal in the absence of appeal to & court under

n

the Code. The Council upheld +the complaint and
exprezsed disapproval of the conduct of the editor in

publishing such an article.

Editor censured for communal bias4®

The General Secretary, Funjab and £ind EBank 0Officers’
Federation, Fatiala, complained against the editor of

Chardil  Ezala Marg for the publication of a news item

which tended to give communal colour to the conference
held by the Federation at Fatiala. It was further
alleged that the news item created an atmosphere of
hatred between th= two communities, namely Hindus and

Sikhs.

In reply toc the show cause notice, the editor
denied thes chargs of communal writing., He claimed his
publication 2= & secular and  independent cne and  that

his reporting was based on facts +recorded by ths

4%, 19834y F.C.I. Rev. 4Z-45.
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regorter  and verified from the staff of the local
branch of fthe FPunjab and Sind Bank. According to  him
the confsrence of the complainant was a part of

politically motivated anti-Sikh officers’ agitation.

The Council found that the wholes tencr and fthrust
of the article had a strong communal bias and was apt
to produc= hatred, 11l1-will and distrust between Hindus
and Sikhs. The Councii referred to the guidelines
formuiated by the erstwhile Fress Council on  communal
writings. According o these gquidelines "emphasising
matters that are apt +tz produce communal hatred or
fostering feeling of distruct between communitisas”
nffends journalistic propriety and ethics. The editor
was censured and was required to publish the

particulars of the inquiry.
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RIGHT OF REFLY

R .. . . g
Infraction of norms  vindicated by publizcation of
rejoinder (Indian Express, 199Z2-97 aAnn. Rep. Z18-2Z1).
Editors offer to publish reply clarifving or

contradicting the story (Chintha and Desabhimani, 198&
Ann. Rep. 99-100}.

Correction without a word of regret carriez no weight
(Deccan Herald, 1987(¢(2) FP.C.I. Rev. Z7).

Remarlks about personal status to be avoidedSe

Marinder Singh, a resident of Chandigarh, had sent for
publication four letters written by Mr F V Narasimha
Rao with the intention of projecting the new Frime
Minister as one who is diligent enough to respond to
every tcorrespondence even from an ordinary citizen.
Based on those letters, a ‘write-up appeared in

"Chandigarh Diary” of Indian Express dated 24 June 1991

with, according to Narinder ESingh, taunting, defamatory
and derogatory remarks. Though he had sent a
contradiction, it was not published. Hence the

complaint.

In the meantime, the newspaper published the

contradiction which wazs  not zatil

rt
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so, 1892-9% Ann. Rep. 21

-21.
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complainant. The editor ssxplainsed that the write-up was

ot
1]

publshed in 2 column which Carr

-

2= rap

W)
ot

r intend=d

be taken in a lightsr vein.

Thz gravamen of the complaint was directed against
that part of the impugned publication in which the

respondent had made fun of the complainant by depicting

N

him a2 a “small functicnary

r

who ‘describez himself

variously - sometimes Eourism promoter, somebimes
zports promoit=2r  and =ometimes as an upholder of
Funjab’'s culture and tradition - as thes occasion

’

warrantz’'. The respondent plead=ad that all this he did

in a lighter vein, without any intent to denigrat the

[Tul
(h]

complainant.

The Inguiry Committ=e observed that all thoze -
Journalists included - who were committed £$o the
zonstitutional goal of building an egalitarian =ocisty
must shed the way of appraising the views of another in
terms of his being a 'big leader or ‘small’ fry. It

will he 3pt 2 recall ths words of a3 renown2d authors

W
n
1]
[
in
]
—

Tthat we all are plants buoved up by the air ve

our Dwn conceit’ arnd 1if we gt a

1

w pinches — s2ven by
way of fun - at  the hands of ancther, thes very gusliby

for good goes out of us, and the reaction of the wviciim



trecoil

n

in the fun maker relegating the latter tc the
unenviable position of an agent provozateur. Thersfore

it "is alwavs better part of the discretion, for a
Journalist to avoid souch pinching remarks, even in fun,
about the personal statusz of a oerson,  where no

overriding public interest is involved.

The Committee found that the infraction in the
instant cas= was too trivial to warrant any action by
the FPress Council. Even this negligible infraction of
journalistic ethics was sufficiently wvindicated by the
publication of the complainant’'s rejoinder by the

newspaper. The complaint was dismissed.

Editor agrees to publish contradiction®?

In his complaint dated 1 October 1984 against Chintha,

a Malayalam weekly, and Deshabhimani, =& Malayalam
daily, Favanan, president of the Ferala VYuktivadi
Sanpham, alleged that Mr E M € HNamboodiripad while

reviewing hiz book for Chintha had suxcesded the limit

of Tair criticism. The situstion, =ccording fto the
complainant, was aogravated when Deshabhimani

reproduced ths impugne=d

)

olumn written by the veteran

=1, 1984 Ann. Rep. 99-100,
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Marxist lsader. Bzttt the publication

imn

did not publish a

reply sent by thz Zomplainant.

The =2ditor 2xplained that a reader had s==nt a2 book
ublished by the Indian Athiest Fublisher o

Mr Mamboodiripad and asked for his comments through the

GQuestion b Answapr column. The book titled

Yuktivicharam. writtan by ths complainant, cZontained

inter alia bwo  arsiclesz "Marwism and Yuktivadam™ and
YEME and Yuktivadam®™. Mr Namboodiripad critically

reviewed the book with particular emphaziz on  the
articles referrad to  above. It was published in

Chintha. It was reproducsed in Deshabhimani for the

general public who had occasion to read the book.
According to thes =2ditor, fthe impugned comments weres
within the legitimate limits of fair criticism. The
editor added that he was not bound to publish the reply
of the complainant as hes had ‘not asked him to comment

on ths2 review.

Howewver, when the mnatiter was consider=sd by the

Inguiry Committee, it wasz submitted on  bshalf of the

=2ditor

U]

that they were prepared to publish any reply

the complainant wantsd to g2t published in th=ie

newspapers, providad it was by way of clarification or



contraciciion of anyv statement by Mr Mamboodiripad. As

1t was =2 <zir  and reasonablsz  submission, the LCouncil

[}
-
mn
L]

disposed of the complaint on that bas

l_r
U]
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Correction without apologyvy or rearet
B g

The publicstion of a news item with a heading

"Housewife raped - Robbed of jewels" in Deccan  Herald

was objected to by the complainant. He alleged that
though no specific names had been mentioned, from the
contents, which were totally false, it was clear to
whom 1t referred. The editor stated that a translation
in English of the original news item in kKannada had
been sent toc him by the correspondent. Some mistake had
occured in  the course of translation resulting'in the
present cause of action. He emphasised that there had
been no deliberate distortion, and when informed about
the mistake, a . correction had been duly- published. The
complainant, however, insisted in pursuing the matter
since there had been no expression of apology or regret

by the =sditor.

Ths Council was of the view that the correction
publishsd "without a word of apology or regret in the




1

circumstances of th= o

W}

1]

2 doe

!
n

not carry any weight".

However, taking ints  account the subssguenit publication

of regrst bw thez =ditor, the Council held that no

JOURNALISTIC IMFROFRIETY

Bff the record =statements not to b published™=

Frobe in itz 1721 Cciober issue published an  interview
with Mr A B Yajpav=2 on the statements made by

Dr Subramanian Swamy, stating that it "brings Dr  Swamy
and Shri Vajpayee "~ face to face’'". Mr Yajpayee alleged
in his complaint fthat despite his refusal o give an
interview, the magazine had published his informal
talks 1n such a way that an impression was created as
if he had given an interview. According to him 1t was a

"talk in confidence" based on th= wunderstanding that it

[T

would not be publish=d.=%

It was maintair2d on behalf of the =2ditor  that

=4, Refarsncz was mads to the orinciple of orivacy
=ypounded 1n  th= Arnual Fezoort of the Eritish Fress
Council (1F74).




rstly wss no  such understandil
sven without permissicn such talk could
it -was in the public intsrest,
Thz Council togok the visw that on
principlez®® and practice any matter

discussed or disclozed to a  Journal
understanding that such was not to ke

not to be so published. But  this 1

L

following exceptions:

well-established

that had been
15t based on an
published, ought
s subject to the

(i) Consent is subsequently obtained for its
publicstion; or
(ii) the editor clarifies by way of an appropriate
footrnote that since the publication of
certain matters were in the public interest,
the statement or discussion in guestion was
being published although 1t had been made
"off the record".
The Council mention=ed the opinion of R M Neal in
his book News Gatherino and News Reporting that in the
=%, 1t esupounded the principles by referring to  an
adjudication of the EBEritish Fress Council appearing in
its 1Bth Annual Report (1971) and to R M Neal, MNews
Gathering and MNews Writing. See zsupra note 2 at I9-40.

204



3
W
ot
ot
1]
3
u]
"l'l
U.
-+
'+l
wt
o
3]
T
11}
[
0
3
(W
5
1]
A
1z
it}
tit
ot
in
(-’.
T
|1}
3
]i]
ot
in
134

differsnc2 betwesen public and oSrivats mesting. In th=

case of the former, there iz no guestion of "off the
record’ answers.

The Council upheld tha contention of the
complainant that thes talk between him and the

correspondent was at the contidential level with the
clear understanding that it was not for publication. It
was not open to the corresponcent or aditor to turn
round and seek protection behind the  argument of the
publication being in the public interest. The complaint

was upheld and the magazine was admonished.

Distortion and exaggeration of factsS+

The complainant, an Assistant Commissioner of Folice,

alleged that a3 news item wiith th= heading "Maratha
author battered" published in Free PFress Bulletin’'s

issue of 19 December 1980, gavs

1w

biassd, distorted and

exaggarated report of an 1ncident occuring a few davs

m
1]

2arlier ba2tween 3 Sinkar, a Marzthi writer, and a taxi

driver, I+t =tated that the wriiter was the victim of

m2rcliless beating"” by ftwo cocostablas of  the Delisle
me, 1983(1) P.C.I1. Rev. &é.



zeveral

or any writt

clid not apgszar before the Inguiry

The Czuncil noted that thou

letter had been published

by

newspapesr dated 2 January 1921,

"deliberatsly avoided" his c

statement in spite of being serv

notice. From this, the Council inf

was unablzs %0 defend himself. It

complaint had substance as re

2xaggeration of fact the

in

by n

decided to warn the editor.

Geners
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Debonair,

the norms of healthy journalism

nude, obscens, sex-suciting and

igh

1

o

reminders fai
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en Al
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n

Committes.

the complainant’'s

=

the editor in ‘Hi

he appeared to have

omments or wrritten

ed with a show—cause

erred that perhaps he

took the view that the

gards distortion and.

ewspaper. The Council

Cine Film Reform

his complaint *that

Bombay, had violated

by publishing semi-

wviilgar photograph in



i1ts January 1985 issue despite the Council reprimanding

it sarliesr for publishing similar photographs.

Denying the charge that fthe impugned photographs

il

tend to promots lasciviousness, the =ditor submitted in
his written statzment that those were published with a

view to =2up

-

==

Ui

the beauty and rhythm of the human
body. Condemning the complainant  for his ftotal
ignorancs of present day standard of journalism, the

editor pointed out  that the photogr

(]

phs were the
product of latestk technigues in the fi=1d of

photography.

At the time of hearing, the complainant had to
concede that 1n view of the recent decision of the
Supreme Court,®® it could not be said that the
impugned photographs. were obscene. Howsver, he argued

th

i

t they were indecent and would hurt the dignity of
WOomen. Th=2 =ditor should have 2xercisad  restriant in
the publication of such pbotographs in  a magazin2 which
wiowld reach  children and womsn who were 1n 0o ocosition

to discern and appreciate thes art in tham.

These arguments did not find favour wifth the

=82, Samarssh Pose v. amal Mitra, 172503y Z.C.C. Z2E9
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the opinion that the photographsiwere

They are works of art and have to

as such. They are not intended to offend

ity or fto degrad=s public taste. Drawing a

between obscenity and art, the Council

e complaint.

salacious writing®®

Shri Matwsr Singh in his complaint =zlleged that Sundav,
an English weekly magazine from Calcutta, had published
two extremely defamatory and salacious articles in  its
issued dated 27 September 1%9Z describing him a E]
Copyright Chor’' (thief) and in i%s issue dated 3G
August 1992 describing him as & chamcha (sycophant).
s, 1572 Ann. Rep. B1-88.
“°, 19%2Z-93 Ann. Rep. 497-501. .

08



The impugned article dealt with attempt

mades by Matwar
Singh %o plz2ase Ms Sonia Gandhi by publishing an

unsolicited review of her book in Hindustan Time=s and

the way in which he guoted extracts from the book

without permission from the publisher.

The Inguiry Committee fe2lt  that the impugned
comments in the two articles were in  bad taste. Though
th= magazin= had made a conditional offer of retraction
in a letter addressed to the complainant, itz written
statement 1ndicated the absenc= of any gepuins regret

for having described the complainant so strongly. Where

DT}

statement 1is 2r sa defamatory, the onus 1is on the
respondent to prove the charges instead the magazine
was trying to shift the burden of proof aon the
complainant. The Committee recommended to the Council
to censure the2 respondent for its violation of well-
established principles of both ethics and  law.

Accordingly the magazine was censured.

Transgressing naorms of ethicse?

" g
Two separatz complaints against Hitawada, an Ermglish
daily of Bhozoal, alleging that it resorted fo unethical




Council upheld the compiaint =since the =zdvertisements

*

had neither been paid for nor avthorised by ths
advertisers. Hence, the nswspaper had transgressed the
norms of jJjournalistic ethics. A warning was issued to

the editor to refrain from such publications in future,

Breach of ethics, complaint reiectede=

The complainant alleged that three different i1ssues
published on three different dates by The Hindu

contravened good taste. Two of theze rel

Ll

ted to reports

and the third to publication of 2 photograph.

The Council held th

m

t in publishing news and
photographs of worldwide interest, the newspaper had

done its duty properly. By no m2ans had it commitied a

breac of journalistic s=thi

= or Ffended

o+
m
1}
w
m

ood

ted.

]

The complaint was rejie

=, 1549 Ann. Rep. 14,



Editor's assurance acceptede™

Two complaints lodged against Mother India, an English

monthly of EBombay, were considered togsther., The first
complaint gerfained $o illustrations published in the

April and May issues of the monthly. The second was in

ot
ot

ha

ot

respect of certain repliss given to question

n

r2lated to the Fresident of India by name in the famous
mail column of th2 magazine. Both the i1llustrations and

replizs were alleged to ke in "exiremely bad taste”.

h2 =2ditor, BRaburac Fatel, gave the assurance o
the Inguiry Committes that such objectionable matter

would not be published again.

Whila upholding the complaints, the Council
decided to treat the matiter as closed in view of the

Aas

e

i

nce2 given by the editor.

]

Frivolous naturs of the complainte“

ot
T
1]

In a communication fo the Council, complainant

stated that the score in a cricket match reported in




Riz zusztaining = lgss of Fs 14 :im a2 bEet. He demanded
that he= be reimburs=sd thes  amount by the newspaper.

There was no mention of when and where the match was

playec nor of ths correct scor:

1

to prove  the inaccuracy

of the report.

Since no formal complaint was filed, the Council
did not deem it necesary to express an opinion on the
frivolous nature of the complaint and decided to close

the matter.

Complaint against defunct newspaperes®

Threse separate complaints were in respect of three
articles which appeared in the now defunct Urdu daily

HNawa-E-Shaam, published from Bangalore.

After carefully scrutinizing the impugned
articles, th2 Council found that they contained nothing
to offend against journalistic ethics or to "whip up

frenzy of communal e=lemenits'. A regards a  defunct

1]

newspaper, 1t laid down the following principle: Where

a newspapesr is charged with vioclation of Journalistic




ethics, a plea that 1t has ceased publication., will not
allow it to escap= adjudication. Discontinuancs of the
paper atfords the editor no defence since 1t is  his

conduct which is the subject of the complaint.

t
iy
i
ot
1]
[
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Articles found to be not in the bhest of

The subject matier of the Mahila SZSama) complaint was
two itemsz appe=aring in Organisst, an English weekly of
Delhi, dated 246 July 1949, which wers alleged to b= in

bad ta

1]

te as being derogatory fto women 1n  that they
created the impression that women "“should be kept out
of positions of responsibility in the State". The

Government of India objected to one item, namely, the

article: "Women Rulesrs are Disastrou

n

While he did not challengs the complainant’'s
contentions as regards the central idea of the article,
the =ditor submitited that “as a Journalist he was

entitled to expresz or publish views on matters of

The Courcil expressad 1tz copcurtenc2 with  the

aditor’'s submission  stating  that  the ors=s has  ths
®e, 1970 ann. Rep. 15,



journslists, even 1if repressnting a small minority

view. BEut thisz waz s=zubject toc  the guslification tha

ot

L

tandard

n
!

the published matter did not contravens the "
of journalistic ethics or public faste". The impugned
articles, the Council felt, stigmatized "a major
segment of the Indian population as not worthy of any

place in public 1life because of its sex" and as such

{n]

could not be said to be in the best of taste.

314



Part Four

GUIDE, ADVISER AND ALLY



Chapter 1o

SUMMING UF

19.1 The history of the Frezss Council falls into
two phase=s. The first began with its institution in
1946 and ended ten yesars later when it was abolished
during the emergency; the second is the present era
which began in 1978 when the Council was restored by
the Janata Government. Both these phases need to be
considered separately, for chronological and historical
reasons, though the two phases are inseparable by a

common thread of zimilar perspectives and objectives.

The First Fhase

15.% Though the First Fress Commission, in its

.

regort submitted to the Government in 1954, had

recommended the =

m

tting up of an all-India Fress

Council, it did n

7
ot
r
(w]
3
(1]
-
hu
ot
]

being until more than 12

i}

vears thersafter. The legislative exercise for

constituting the Council by statute was over only in
1945,

£ Even thereafter it took another eight months to

Z15



establish it; and the Council did come into besing on 4
July 194856, Th= list of members of the first C
gazetted on 14 Movember 15456 - ten years and four

months aftter the bill for it

1]
n
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ot
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ot

introduced in Farliament.

15.7 Once the Fress Council had been established

T

its members aceptad the challenge to makz2 it work. Me
Justice J R Mudholkar, a sitting Jjudge of the Supreme
Court, was appointesd as the Council’'s first Chairman.

His personality and prestige proved of great value in

etting a tentative and uncertain projsct launchead.

)

Unfortunately his term was a short one, and to the
genuine regret of all his colleaques he was obliged to
resign after only one year of office following a
controversy aver th2 composition, powers and functions
of the Council in which he2 was accused of being

unhelpful.. During that fTim=2 he mad=2 the Council’'s

1]

purpose clear and gave direction to its work. The aim.
as he saw it, was the development of a body as ths
guardian of the press.* The press had to be fr=e, but
it had also to be trustworthy. The Council 's appeal

would be conscience and fair plav.
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15.4 Mr Justice N Rajagopals Ayvangar, a retired

Judge of the Supreme Court, succesded Mr Justice
Mudholkar as Chairman. Both these gentlemen were highly
respected 1n their profession: and they used their best
endeavours to reslise the principles for which the
Council stood. The Council had need of such men during

the

"

2ars of its infancy.

n

19.59 A Z0-member Advisory Committee with the
Minister of Information and Broadcasting as chairman
was constituted in early 1968 to "study the existing
Act under which the Fress Council of India has been set
up and to suggest such amendments as may be considered
necessary to enlist for the Council full and effective
cooperation from all sections of the press and the
public and to enable it to play its due reole in
preserving the freedom of the prezs and improving the
standards of Jjournalism in the country which are in
conformity with the basic objectives of the Council.®
In response to & reguest from the committee, the
Council submitted a memorandum on its functions and
powers in the light of the experience gained during a
vear and a half of its exisztence till then but decided
not to say anything in regard to its composition which

was a matter for Farliament to decide. The committees



submitted its report on Z1 October 1548, Eoth the term
of thz Council and of the Chairman was extended by an
ordinance up to 31 March 1970, An amending bill based

on th=2 recommendations of thes Advisory Committees was

he
]
n
ut
1]
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or

~
]

‘arliament in 1970 and the new Council wa

m

nominataed under a revised procedures laid down in

ot
!
1]

amend=2d Act.

15.& The original guagmire over the nomination

I
t

members persisted even under the amended Act as a

i
]

result of which the ferm of the Council had to be
extended by an ordinance for a period'of six months 1n
1973, Later 1t was extended twice i.e., up to the eng
of 1975. Meanwhile, internal emergency was clamp=ad on
the country and press fresdom was curbed. The Fress
Council was abolished by an ordinance and it ceased to

exist from 1 January 1974,

5.7 For the great amount of work the Fres

lit

Council was supposed to do, the budget was pitiably
low. In order fto make the Council financiallw viabls
and autonomous, the 1978 Act gave it the power to levy

fess on newspapers and news i2s having regard %

w
[T
1}
a
|
[}

their circulation and other matters. Under the 2arlisre
fAct, the Council was wholly dependent for funds on tns



pavment

lﬂ

m 1 Government. The

!11

d= by ths Centr

i

income/expenditure of the Council for the vears 19&B-77

will show that the working of th2 Council was under

severe budoetary constraint.

Year Income or Fay of Estt Allow— Fen Contin-
Expenditurs officers ances sion  gency
1248 .. Rs E,01,32168
R=s 2,338,818
1969 .. Rs 2,467,290 53,219 38,177 76,885 22,562 47,720
1970 .. Rs 4,339,967 £5,427 40,3461 5,929 36,001 1,873,804
1?71 .. Rs 3,61,787 9,374 ZE,1Z24 0 1,006,125 19,301 1,17,.959
1972 .. Rs 3,79,128 78,731 26,135 0,041 20,4645 1,739,354
1972 .. Rs 3,57,7&9 75,481 "?,502 1,002,219 1q,”74 1,732,201

15.8 Though the budget was increased slightly in
1970, it was brought down the next year. After paying
the salaries and meeting the establishment charges,

precious little ws

0]

left for actual investigation and

research, Biven its budget, it could not really do much

more than perform i1ts adjudicatory functions. Now the
position is changed. Rule 1C of the Fress Council Act

1978 empowers the Council to levy fee the rates

m
ot

rranging from R=s 100 to R= 7,500 per annum depending on
= ! ¢

the circulation of the newspapers/periodicals or thes

tlass of news agency. Mo fee is levied on papers with

m

=2

. Source: Annual Report of the Fress Council: 1248
1269, 127¢, 1971, 12972, 1%73. The 1972 Annual Report i
the last report zavailzahle before the dissolution of £h

Council in 1974.
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circulation
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=

than 5,000 copies. Any fee pavable
to the Council is recoverable as arrear of land
revenue. The Central GBovernment al

o continues to make

n
]

grants to ths Council. During 1992-93 the Council
recelived grants aggragating to Rs Z4.12 lakhs and an

amount of Rz 15.57 lakhs was rea

ot

ised as fes=s from
newspapers/naws agencies. Besides this the Council also
had an unspent balance of RKs 1.38 lakhs as on 1 April

1992.

15.% The complaints jurisdiction of the Council
constitutes its most important function. A
comparatively accurate scenario of the exercize of this
jurisdiction can bes glzan=d from the Annual Reports.
The following table sets out some statistical

information relating to the First Fhass.

Complaint=s before the Council

Year Total PMNo. of By the State Against the
complaints State
1957 (mot known? S
18£8 14 =
1247 7" 44 =
127G =8 25 11
1271 HO 7
1972 125 =22
1973 5 2
1973 g5 I3




10 During 1992-%% the Council regisiered 758

In

cases out of which 242 were again:
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were against the press. This trend was evident from the
very beginning. Th2 government was the principal
complainant against the ores==s and the Fress Council was
being used whenever 1t was dissatisfied with a report
in a newspaper. Though this was contrary to what was
envisaged, the 19467 Annual Report of the Council
identified the Home Ministries of the Central and State
Governments as the principal ministries invoking the
complaint Jjurisdiction of the Council against the

press. In the Andhra Frabha case the editor had to

tender an apology to the Chief Minister of Orissas;™

and in the Mother India case the editor gave an

o

=

undertaking — which was accepted by the Ministry of

Home Affairs - that he would not repeat the offence.4
In 1948 the Council considered 32 complaints, 29 of
them pertaining to violation of journalistic ethics or
publication of matter offending against public taste.
Fourteen of these complaints were filed by the EState
Governments, the rest being thoses referred to 1t by the
public. The number of complaints steadily grew to 108

-

against newspapers and IZ against the st

u
bt

te governments

T (1967) ALR. Z5.
4. Ibid.
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o in 19272.There was a

machinary Council

delibesra us=d by the

rather Inan decr=2

am
ART

However, htimely steps were

reavargse this trend.

n

11 As stated earliesr,

e
both original and current,

to help newspapers

1)

ot

o =2nsur2 high professional

functions have naturally constituted

of the Council.

jurisdiction was oppossd;

Harvyana was

its Control over the pres

ta

lay
to maintain the=ir
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WAz ingly

-

government to increase

-
=1

ken by the Council 1tself
the Frezs Council Act,
great stress on the need

independence -and
tandards.S Thesa

ost of the work

Thizs extension of the Council’'s
the Advocate—-General of

of the opinien that such inquiries were

outside its scope.® Mr Justice Ayvyangar, the then
Chairman of the Council, wrot= a spirited and judicious
defence of this jurisdiction, echoing the assertion
made by th= Council in its second Annual Report:

=, &. 12, Fress Council Act, 19465. Now see S. 19,
Fress Council Act, 1978.

“. (1970 AJR. {(vi—{vi}. The guestion aross in
respect of a complaint made by the Tribune against the
Chi=v Minist=r of Harvana stoppino government
advertisem=2nts to th=2 paper.
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Fress Councils, whersver they exizt, have
com2 to be tregarded mainly a3 a watch-dog on
the conduct of newscapers and

produce them. With considerati
guestions relating to the press as 1ts

primary concetrn, a Fre Council functions as

m
n

& defender of the press T

expose=z th=2 basis of that freedom. Other
duties listed in this charter are either
considered incidental or performed in the

projection of their proper role.”

By 1971, th= Council felt sufficiently secure in this
Jurisdiction to express i1its displeasure at this
jurisdiction being questioned.® This led to the
criticism in some quarters that the Council was laying
more or almost exclusive emphasis on these functions to
the neglect of other function=. But., i1f the Council’'s
fundamental role iz to safeguard the freedom of the
press and to ensure that this freedom is not to be
regarded as a licence by any =ection of the press, then
it is le=gitimate for the Council to pay maximum
attention to the adjudications of cases of assaults on
the freedom of the press from the government and other

elements on the one hand and to the cases relating to

7. (19&7) AR, &,

®, (1971) A.R. 27-21 (once again on the Tribune case
- supra note &6).
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12,12 The most sign

1]

nt azpect of the Council’'s

conplaint jurisdictii

o
i1

h

ot
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n is olo
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pa v of i1ts use. It

i

has b

n

T
11}
3

used by a large variety of people for diverse

o

purposes. When the2 Council was first established in

{
1]
n

1246, 1t mvolved an ambitious programme involving the
evolution of a code of conduct,® a scheme for the
training of journalists, ' reviewing the
concentration of ownership patterns in the presst?
and looking at the problem of parliamentary privilege
and the press'= The Council’'s adjudications have
helped build up a good case law serving as a code of
conduct; apart from 1%, it abandoned the attempt to

creat

i
s

a cod=2 of ethics, hoping to creatse such a code

it

ot
o
i
3
=
[Tu]
o

work.'™ s far other areas were

w
n
b
m
D

concernad, th2 Council with i1ts5 scarce resources was
not in & position to cope up with i1ts multiple tasks.
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Elowly it became a lobbving orgasnisation. i suooested

improvement

n

in & number of laws concerninoc the press

including the law relating to contempt of court.

1. 123 A& renovated Fress Council was set up 1in

0

1970, It was a time when the thunders of an imminent
confrontation between the press and the government were
audible in the distant horizon.?® The mounting

tension between the Government and the corporate press,
aggravated by the defeat of the Government in the
famous newsprint supply case, '™ has had its

resounding effect on the Fress Council. In her pitched
battle with the press and the opposition, HMrs Indira
Gandhi scored a strategic point when an internal
emergentcy was proclaimed under Art 352 of the
Constitution; and the very first act under ths
emergency was to impose gre—censorship o the press.
Th= Fress Council had become infructucus and its
continuance as a guide, adviser and ally of the press
had becoms an anachronism. The Government wanted an
zlibi to abolish it; and it was done on the plea that

"it was not able to carry on its functions effectively

14, Eee EBennett Coleman Lid v. Union of India,

A.T.R. 1972 5,.C. 106.

1=, Ibid.

e
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to achiesve the objectz for which 1t was ssztablished®.

The Second Fhase

12.14 The Fress Council was resurrectad atter the
amergancy with th2 snactment of the Fress Council Act
1978. Justice A N Grover, who resigned from the Supreme
Court following his supersession during Mrs Gandhi’'s

regime, was appointed as Chairman.,

15,15 Th=2 Council s power to finance itself
through a levy on the press has resulted in the
augmentation of ifts budget. Apart from offsetting the
inflationary losses, 1t would lessen the Council’s
dependenc= on the Government. However, thes ambivalence
of the media i1s tamgible in the2 non-payment of the
statutory levy:s th= Council could collect Rs 146.47
lakhs as fee for the year 1992-93% wheresas arrears for

the period would come to Rs B.20 lakhs.

15.14& Compared with 1fs previous workload (1364&—
5, there2 i3 no doubt that thes workload of the Counci
has increased. During 1992-%3, no less than 752
complaints wer2 received by the Council. OF these

wers complaints against the authoritises for



or the suerc:
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Jeopardising the frezedom of the pres

of th=z complsinant’'s legitimate journalistiz functions,

and the remaining Sl1é& were against the presz for

violation of the normz of journslistic ethics and good

o

taste. With the addition of 4Z1 matters pendino from
the previous v=ar, thes Council was required to consider
a total of 1,179 cases. The total number of cases
disposed of during this period was 828, including Z6&
cases in which adjudications were rendered after full
inquiry, while the remaining 962 were summarily
dizposed of on preliminary gtrounds such as lack of

sufficient grounds for inguiry, or non-ptros=cution,

abandonment or withdrawal by the complainant, or its

o+

settlement between the parties at the initizl stage, or

the matter having become sub-judice in a court of law.
The year 1971-9Z opened with 321 pending cases and the
number of cases fTiled during the vear was 574. (Out of

this 125 cases were adjudicated and 258 were dismissed

1]

at the preliminary stage.

15.17 A careful analvzis of the adjiudications

treported in the Annual Reporits would reveal that it is
the government which is the largest and most effective

complainant to use the jurisdiction of the Council

may =eem a paradox because the

[
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against the press. Thi
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invasion on press freedom. The Council was =also charged
with a2 duty to help newspapers and news agencies
maintain their independence. It was further asked to
keep under review any development likely fto restrict
the supply and dissemination of news of public interest

and importance.

15.20 As would be =een from the case book!?, the
Council has entertained a good number of complaints
against public authorities alleging attempts to invade
the independence and fresdom of the press. These
complaints ranged from the cases of various tvpes of
excesses actually committed or sought to be committed
on individual journalists to the stoppage of
advertizements to newspapers in order to pressurise
them into toeing the line of the government. Apart from
this, over the years, the Council has acquired broad

hvbrid functions az

n

medisator between the ocovernment

—
wh
g
hi)
mn

and the press. don= & bit of lobbving on

arliamentary privileges, defamation and contempt of

i
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urt.

n
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17, EBupra C

. 14, p. zz9.
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15.21 The second objective of maintaining and
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code of

conduct for newspapers and news agenciss and

s=tandards; to 2snsure on the part of the press the

maintenancs of high standards of public taste and

fozter a dus sense of both the rights and

1]

responsibilities of citizenships to encourages tha

ailed a3 number

growth of a z=2nse of responsibility and public service

among 211 those engaged in the profession of
journalism; to provide facilities for the proper
education and training of persons in the professiong
=tudy developments tending towards monopoly or

concentration of ownership including a2 study of the

to

ownerzhip or financial structure of newspapers and news

Trom any foreign source; and o undertake studies of

ambassy or oiher representative of a foreign stats,

their circulstion and impaci,'®
189, Zgction 1Z3{2) of the FPress Council act, 1572,
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15,22 2ne of the main points of criticizsm aczinst
the Fress Council hasz bssn that it has not laid down a

code of conduct for the press as enjcined by E.

1Z2(EY (b)) of the Act and 25 suggested by thz Tirst Tress
Commiz=zion in 1954, But, az hz=z been =uplained in

Chapter & of this thesis*®, the Council thought it wise
to "build up’® and not to “formulate’ such a code. This
view has nct only been endorsed by the Second Fress
Commission but it has held that formulation of the code
with one stroke would be undesirable. Indeed, as
pointed out by Dr Trikha,®® the Indian press has

become highly suspicious and apprehensive of the
framing of the code after its unsavoury experience
during the 19275-77 emergency when a government—inspired
code was sought to be thrust on it. Even those people
who at one time wanted a clear—-cut code of ethics to be
formulated are now in favour of ifts gradual evolution
over the yesars from the ever—growing cas= book of
-adjudications. Therefore, it cannot be considered a
failure on the part of the Council if it has not

produced = tangible code.

*®. Supra p. S1.

20, N K Trikba, The Fresz Council (Bombav: Somaiva,
1984), p. 107,

31



is a succinct compilation of the principles sorted out
from thz adjudications of the Council and the
guidelines issued by it in their wake. Many of the
basic principles set out in this Guide are in substances
universally recognised. These are not cast-iron
statutory rules but broad general principles which iIf

appliéd with due dizcernment and adaptation to the

varying circumstances of =ach cas=2 will help the

Journalist to

<t

1]

2lf-regulata his or her conduct along
th2 path of professional =thics. This Guides was
presented to the Third International Conference of
Fress Councils and Similar Bodies held in New Delhi in

UOctober 1992 when the conference was in the process of

considering a proposal to lay down a code. Adopting

ot
o
1]

Guide, the Conference urged other press councils to
emulate the Indian pattern and build up similar guides

out of their decisions.

15.24 Our stiudy does not warrant the conclusion

that th=z= Fress Council has failed in its objectives. Wa

[}
oY]
2
s
1}
[Im]
w
e
=

ately be proud of our Council that in
certain aspects 1t outshines ths British Fress Council

which iz the model for manvy other press councils in the
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world. However, it will be betier if we take earnest
steps to further tone it up so that it will continue as
a sentinel against draconian restrictions which the

governments might seek to impose on the press.

S.U.6.6.E.8.7T.1.0.N.S

A. Status and structure

1: Can] —4

S5.25 Being a statutory creature is the greatest
advantage of the Indian Fress Council. It should not
only be retained but strengthened by making a provision
for compulsory placement of adjudications of the
Council in Farliament or the State legislatures. Though
the domination of the political executive is
discernible, the in-built safeguards in respect of
nomination of members enable the Council to remain free
from the interference and influence of the government.
Being a statutory body, the Council is conferred with
power to summon and enforce the attendance of persons
and examining them on oath as also to require the
discovery and inspection of documents. It has also
power to receive evidence on affidavit, to requisition
any public record or copies thereof from any court or

office and to issue commissions for the examination of

Ty
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witnesses or documents. At the same time newspapers and
newspapermen are exempted from compulsory disclosurs of
their source of information which is a wholesome
provision not availablg in other countries. The
creation of a free and autonomous body by statute is a

unigque experiment and we have succeeded in it.

15.26 There is a suggestion to establish regional
press councils, leaving the central council as an
appellate body. Though seem to be tenable in theﬁ_
context of the regional language press, such Pé;ional
councils with an appellate forum will further aggravate
the problem of delay. Even now the prolonged and
protracted proceedings are causing great annoyance and
sometimes a feeling of disgust. An adjudication long
after the damage caused by an irresponsible publication
will be futile. The Inguiry Committee sitting in
various regions can be taken as a substitute for the
establishment of regional councils. More Inguiry
Committees can be set up and hearings can be held on
complaints emanating from a particular region at a

place located in that region.

15.27 There iz a suggestion to make the Council a

permanent body (iike the Upper House of Farliament)

- r
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with provision for triennial retirement of half cf the
membership in wvarious categories. Though nothing
critical can be =aid of the present method of
nomination of members, care should bs taken to give
representation to all regionszs. A situation emerged in
1982 when all the seven working Jjournalists other than
editors happened to belong to Delhi and all of them
were special correspondents. In the present Council,
five out of the seven working journalists are from
Delhi and one each from Lucknow and Calcutta. The
regional imbalance is distressingly evident with only
two members (Dr M V Fylee and Shri K M Mathew) to
represent the entire South. In keeping with the spirit
of the federal set-up in India, representation from

different regions can be statutorily provided for.

B. Fowers and functions

15.28 For the effective functioning of the Fress
Council, it should be given some teeth based on the
principle of the golden mean between moral and punitive
sanctions. While mere moral sanctions may not be
sufficient in hard cases, conferment of punitive powers
is more dangetrous. The Council has undergone three

phases of thinking on the subject. Under the



chairmanship of Justice A N Grover penal powers were
considered desirable and necessaryj; und=2r the
chairmanship of Justice A N Een such powers were not at
all needed and, if given, could b= misused by the
government; under Justice Sarkaria’s chairmanship these
became necessary once again., However, under Justice
Sawant, the present chairman, the Council is not
seeking any such power. If the Council began penalising
the parties, Justice Sawant says, they would

immediately approach the courts leading to prolonged

-

litigation defeating its objective of providing/épeedy
relief.<* It is our considered opinion that the

Council should assume powetr to recommend payment of
cost and compensation at the time of deciding a case.
In case of default, the Council should have the power
to recommend to journalists’ associations to cancel the
membership of the defaulters. The Council should also
have the power to recommend cancellation of government

advertisements and other privileges if a newspaper was

found guilty twice within a span of three years.

12.29 In order to makes the Fress Council an

effective body all those engaged in the profession of

21, The Hindu, 14 October 1995, p.b6. For a detailed
discussion on this aspect, se= ch. 5, p. 64.

r-r
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Jjournalism =hall be brought under its cisciclinary

avthority., Though we havs made cuft a cass in chapter ©
against making journalism & closed profession, a

beoinning can bes made by bringing all theoss journalists
who come within the statutory definition of & "working
under the disciplinary control of the
Council as in the casz of other similar statutory
bodiezs entrusted with the responsibility of maintaining
professional standards like the Indian Medical Council
and the Ear Council of India. The Fress Council shall
be given powet, beyond the power of warning or
censuring delinguent journalists,=* to remove a

member from the profession for professional misconduct
and vipolation of professional ethics in line with

similar power enjoved by the Bar Council®® and the

Medical Council=Ss,

==, &Gection 2(f) of the Working Journalists and
Other Newspaper Employees (Conditions of Service) and

Miscellaneous Frovisions Act 1955 defines a working
journalist  thus: "working Journalist" means a perzon

whose principal avocation is that of & journalist and who
iz emploved as such in, or in relation to, any newspaper
gstablishment, and includes an editor, a leader writer,
news e2ditor, subeditor, feature writer, <cqpy tester,
reporter, correspondent, catrtoonist, news photoorapher
and proof resader...
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Z5 of the Advocates Act, 1%7&l.

S, Section Z4 of the Indian Mediczl Council &ct.
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« 21 The Council should have the power to order

immediate correction of glaring misstatements publizshed

in a nawspaper. This is important as otherwi

m
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1]

irreparable damage would be done to the reputation and

prestig:2 of an individual or an institution by the time

an adjudication is pronounced by the Council.

C. Frocedure and performance

1Y
15.32 Efforts should be mad=2 to cut shorit the

delay in the proncurczment of adjudications. The

process can be expedited by reducing the numbesr of
adjournments and pronouncing ex parte decisions with an
opportunity for thz affectsd party to aopesal. The
rnumber and frequency of regional sittings Zan be
increased to =snabls the partiss to pursue th2 Zases

=&, Eee ch 7 and pariiamsnit: . F0: ch
(Contempt of :Durt, and ch 12 (Gffizial sescrets:
c. 121,
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S.2% Bince the Council has rejected =

0

uogestion

0

to constituiz regional councils,*” care =hould be

[T}

taken to enzure regional representation in the Council.
Thiz will be in tune with the =pirit of federalism to

which our nation is committed.

15.34 The Council shall be bold enough to pass
saevere indictments against the authorities which would
enhance its dignity and moral authority. Only such
steps would remove the general feeling that the Council
is an ineffective body as against mighty authorities.

19.35 The Council should ensure publication of its
adverse adjiudications in a proper manner and follow-up
actions shall bz kept under constant review., The
secretariat may address the concerned authorities and
professional organisations about non-implementation or
improper or inadequate implementation of its decizions
The result of thisz surveillance may be published in the

Annual Report.

15.36 The Coumcil should induloges more often in the

=7, (1%90-21) Ann. Rep. F0-21.



initiation of =uo motu acticn. To avoid the allagation

of motivated action, thi
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inst2ad of by a majority decision. Since the suc motu
inquiry is conducted on behalf of the whole Council, i%

should have the sanction and willing support of all the

Je-57 Though an autonomous body, 70 per cent of
tha Council’'s fTunds are received in the form of grants

while the remaining 30 per cent iz collected azs a levy

from the2 newspapers.®® The Council is empowered to

£

levy fees at th=2 rates ranging from Rs 100 o Rz 7,500
per annum depending on the circulation of

newspapers/periodicals; newspapers having a circulation

up to 5,000 copies exempted. Even this small amount is
not being paid regularly by several newspapers; the

arrears pending against them have gone up to Fs 52

lakhs. In order to makz payments prompt the newspapers

zshould be asksd t

(W]

produce a "mo dues certifi

]

ata2" from

the Council before receiving payment for government

advertizements.

=8, The Council r
Fs F4.1Z% lakhs during ¢
Czntral Government, ol
newspapsrs/ periocdicals
lakhs as other miscesll
bank account etc. Seese (19372
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S5.38 The broadcasting industry has no sguivalent
of the Fress Council though the ftelevizion channels
including the government-own=2d Doordarshan and All
India FRadio, have never besn above criticiszm. With more
and more channels, both foreign and national, crowding
our airwaves, the formation of a conirolling agency has
become 1mperative.*® If a2 Complaintes Commission is
established to deal exclusively with complaints
relating to the electronic media, it, along with the
Advertisement Standards Council of India, would be =
fitting corollary or an ideal collaborator with thg
Fress Council of India in ushering and ensuring a free
market of ideas with & better deal for the buvers and

sel lers.

bl 4

. In 1?77 the Anmnan Committee on  the Futurs of
Broadcasting in Britain recommended the sstablishment oFf
a statutory body which would =it in publizc  in order to
investigate and i upon complaints from the public
The result i 15B1  was the establishment of the

EBroadcasting Complaints Commission (BCC). &Eee, Tom G
Crone, Law and the Media (Oxford: Heinemann, 198%), pp
184-185.
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Appendix A

THE FRESS COUNCIL ACT, 1978
1

(7th September 1278)

An Act to establish a Fress
preserving the freedom of the
improving the standards
India.

Be it enacted by Farliament in the twenty-ninth vyear of
the Republic of India as follows:

Council for
Fress and of
of newspapers and

th2 purposes of
maintaining and
news agencies in

CHAFTER I

Freliminary

Short title and extent

i. (1) This Act may be

called the Fress Council Act,
12785 (2)

It extends to ths whole of India.
Definitions

2. In this Act, unless the context otherwise requires,
(a} "Chairman" means the Chairman of the Councilj
(b) "Council" means the Fress Council of India
established under section 4;
(c) "Member" means a member
itz Chairmans
(d) “Frescribed" means prescribed by rules made under
this Act.

of the Council and includes

25 of 18&T7/45 of 1955

ifublished as Act 37 of 1978 in the Gazestte of India
Fart [I, Section 1 (8 September 1978).
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{e) The expression "editor" and “newspaper’ have the
meanings respectively assign=2d to them in  the Fress
and Registration of Books Act, 1867, and the
expression "working Jjournalist” has the meaning
assigned to it in the Working Journalists and other
Newspaper Employees (Conditionsz of Service) and
Miscellaneous Frovisions Act, 1955.

Rule of construction respecting ernactmernts not extending
to the State of Jammu and Kashmir or Zikk:im.

X. Any reference in this Act to a law which is not in
force in the EState of Jammu & EKashmir or Sikkim shall, in
relation ta that State, be construed as a reference to the
corresponding law, if any, in force in that EState.

CHAFTER II
Establishment of the Fress Council
Incorporation of the Council

4. (1) Hith etfect from such dJdate as the Central
Government may, by notiftication in the Ofricial Gazette,
appoint, there =shall be established a Council by the rname of
the Press Council of India.

(2) The said Council shall be a body corporate having
perpetual succession and a common seal and shall by the said
name sue and be sued.

Composition of the Council

S. (1) The Council shall consist of a Chairman and twenty

eight other members.

(2) The Chairman shall be a person nominsated by a
Committee consisting of the Chairman of the Council of States
(Rajya Sabha), the Speaker of the House of the Feople (Lok
Sabha) and a person elected by ¢the members of the Council
under sub-section (&) and the nomination so made shall take
effect from the date on which it is notified by the Central
Government in the Official Gazette.

(%) 0Of the other members_

(a} thirteen shall be nominated in accordance with such
procedure as may be prescribed from among thes working
journalists, of whom six shall be editors of
newspapetrs and the remaining seven shall be working
journalists other than editors, so, however, that the
number of such editors and working Jjournalists other
than editors in relation to newspapers published in
Indian languages shall be not less than three and
four respectivelys

(b} six shall be nominated in accordance with such
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procedure as may be prescribed from among persons who
own or carry on the business of management of
newspapers, so, however, that there shall be two
represantatives from =2ach of the categories of big
newspapers, medium newspapers and small nawspaperss

(c) one shall be pnominated in accordance with such
procedure as may be prescribed from among persons who
manags news agencies;

(d) three shall be persons having special knowledge or
practical euperisnce in respect of education and
science, law and literature and culture of whom
respectively on2 shall be nominated by the
University Grants Commission, one by the Ear Council
of India and on= by the= Sahitya Academy;

(e) five shall be members of Farliament of whom three
shall be nominated by the Speaker from among the
members of the House of the Feople (Lok Sabha) and
two shall b= nomipated by the Chairman of the Council
of States (Rajya Sabha) from among its members;

Frovided that no working journalist who owns, ot carries
on the business of management of, any newspaper shall be
eligible fotr nomination under clause (a)j

Frovided further that the nominations under clause (&)
and clause (b) shall b= so made that among the persons
nominated there is not more than one person interested in any
newspapetr or group of newspapers uander the same control of
management.

Explanations For the purposes of clause (b}, a
"Newspaper'" shall be deemed to be_

(i) "big newspaper" if the total circulation of all its
editions exceeds fifty thousand copies for each
issue;

(ii) "medium newspaper"” if the total circulation of all
its editions exceeds fifteen thousand copies but does
not exceed fifty thousand cobies for each issue;

(iii) "small newspaper" if the total circulation of all it=s
editions does not exceed fifteen thousand copies for
each 1ssue.

(4) Before making any nomination under claus= (a), clause
(b) or clauss (c) of sub-section (Z), the Central Sovernm=ant
in the case of the first Council and the retirino Chairman of
the previous Council in the case of any subsequent Council
shall, in the prescribed manner, invite pan=ls of names
comprising twice the number of members to b2 nomninateg from
such associations of persons of the categories refasrred to in
the =zaid clause (a), clause (b} or clause (c} as may bDe
notified in this behalf by the Centrzal Government in the case

a4
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of the firszt Counci
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1 and by the Counc:il tiself o othne
subseqguent Counc: :

rovided that where there is rpo association of perzons of
tegory referred to  in the said clause (Ci, thes panels of

names shall be invited from such news agencies as may  be
notified as aforesaid.

(5) The Central Government shall notify the namees of
persons nominated as members under sub-section (3D in  the
Official Gazette and every such nomination shall take effect
from the date on which it is notified.

(&) The members of the Council notified under sub-section
(3) shall elect from among themselves in accordance with such
procedure as may be prescribed a person to be & member of the
Committee referred to in sub-section (2) and a meeting of the
members of the Council for the purpose of such election shall

be presided over by a person chosen from among themselves.

Term of office and retirement of menmbers

4. (1) Save as otherwise provided in this section, the

Chairman and other members shall hold office for a period of
three years;

Frovided that the Chairman shall continue to hold such
office until the Council is reconstituted in accordance with

the provisions of Section 5 or for a period of sixx months
whichever is earlier.

(2) Where a person nominated as & member under clause
(a), clause (b) or clause (¢} of sub-section (3) of Section 5
is censured under the provisions of sub—-section (1) of Section

14, he shall cease to be a member of the Council.

() The term of office of a member nominated under
clause () of sub-section (3} of Section 5 shall come to an

end as soon as he ceases to be a member of the House from
which he was nominated.

(4) A member shall be deemed to have vacated his seat
1f he is absent without excuse, sufficient in the opinion of
the Council, from three consecutive meetings of the Council.

(5) The Chairman may resign his office by giving
notice in writing to the Central Government, and any other
member may resign his office by giving notice 1i1n writing to
the Chairman, and upon such resignation being accepted by the
Central Government, or as the case may be, the Chairman or the
member shall be deemed to have vacated his office.



(&) Any vacancy arising under sub-section (2), =ub-
section (Z), sub-section (4) or sub-section (3) or oth2rwise
shall be filled, as soon as may be, by nomination in the2 same
mannar in which the member vacating office was nominated and
the member so nominated shall hold office for the remaining
period in which the member in whose place he is nominated
wowuld have held office.

7) A retiring member shall be eligible for
renomination for not more than one term.

Conditions of service of menmbers

7. (1) The Chairman shall be a whole-time officer and
shall be paid such salary as the Central Government may think
fit; and the other members shall recsive such allowances or
fees for attending the meetings of the Council, as may be
prescribed.

(2} Subject to the provisions of sub-section (1), the
conditions of service of members shall be such as may be
prescribed.

(3 It is hereby declared that the office of a member
of the Council shall not disgualify its holder for being
chosen, as, or for being, a member of either House of
Farliament.

Committees ot the Council

B. (1) For the purpose of performing its functions under
this Act, the Council may constitute from among its members
such Committees for general or special purposes as it may deem
necessary and every committees so constituted shall perform
such functions as are assigned to it by the Council,

Z2) The Council shall have the power to co-opt as
members of any committee constituted wnder sub-section (1)
such other number of persons, not being members of th
Council, as it thinks fit.

(Z) Any such member shall have the right to attend any
meeting of the committes on which he 1is so co-oot2d and  to
take part in the discussions there=at, but shall not have the
right to vote and shall not b2 a member fTor any other purpose.

Meetings of the Council and Committees

Q. The Council or apny committees thereof shall meest at
euch times and places and shall observe such tulss  of
procedurs in regard to  the transaction of business at its
meetings as may be provided by regulations mads under  this
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Act.

Vacarcies among members or Jetect in the cornsztitution not to

Invalidate acts and proceedings of the Council.

10. No act or proceedings of the Council szhall be deemed
to be invalid by reason of the existence of anv vacancy in, or
any defect in the constitution, of the Council.

Staty of the Council

11. (1) Subject to such rules as may be made by the
Central Government in this behalf, the Council may appoint a
Secretary and such other employees as it may think necessary
for the efficient performance of its functions under this Act.

(2 The terms and conditions of service of the
employees shall be such as may be determined by regulations.

Authentication of orders and other instruments of the Council

12. All orders and decisions of the Council shall be
authenticated by the signature of the Chairman or any other
member authorised by the Council in this behalf and other
instruments issued by the Council shall be authenticated by
the signature of the Secretary or any other officer of the
Council authorised in like manner in this behalf.

CHAFTER II11I
Fowers and Functions of the Council
Chiects and fTunctions of the Council

13, (1) The objects of the Courncil zhall be to preserve
the freedom of the press and to maintain and improve the
standards of newspapers and news agencies in India.

(2) The Council may, in furtherance of its objects,
perform the following functions, namely:

(a) to help newspapers and news agencies to
maintain their independence;

{(b) to build up a code of conduct for newspapers,
news agencies and Jjournalists in accordance with
high professional standards;

() to ensure on the part of newspapsers, news
agencies and journalists, the maintenance of
high standards of public taste and foster a due
zense of both the rights and responsibilities
of citizenship; '

47



a sens=2 of responsibility and publid rvi

among all those engaged in the proft on
Jjournalismy

{2} to keep undsr review any development likely to
restrict the supply and dissemination of news
of public interest and importance;

(f} to keep under review cases of assistancs
received by any newspaper or news agancy in
India from any foreign source including such
cases as are referred to it by the Central
Sovernment or ar2 brought to its notice by
an 1individual, association of persons or any
other organisations;

Frovided that nothing in this clause zhall
preclude the Central Government from dealing
with any case of assistance received by a
newspapetr or news agency in India from any
foreign source in any other manner 1t thinks
fits

(g} to undertake studies of foreign newspapers,
including those= brought out by any embassy or
other representative in India of a for=ign
State, their circulation and impact.

{(d} to encourag= the growth of a sense o©

s2
=1

0n
~4 1B

S of 1980
Explanation — For the purposes of this clause
the expression "foreign State" has the meaning
assigned to it in section 87A of the LCodes of
Civil Frocedure, 19208.

(h)} to promote a proper functional relationship
among all classes of persons engaged in the
production or publication of newspapers or
in News agencies.

14 of 1947
Frovided that nothing in this clause shall be
deemed to confer on the Council any functions in
regard to disputes to which the Industrial
Disputes Act, 1947 applies;

(i} to concern itself with developments such as
concentration of or other aspects of ownership
of newspapers and news agencies which may aftfect
the independence of the Fress;

(1) to undertake such studies as may be entrusted to
the2 Council and to express its opinion in regard
to any matter referred to it by the Central
Bovernment;

(k) to do such other acts as may be incidental or
conducive to the discharge of the above
functions.

48



Fower to Censure

14, (1) WUhere, on receipt of a2 complaint made to it or
otherwise, the Council has reason to believe that a2 newspaper

or news agency has offended againset the estandards of
Journalistic ethics or public taste or that an editor or =&
working journalist has committed any professional misconduct

the Council may, after giving the newspaper, oOr news agency,
the editor or jJournalist concerned an opportunity of being
heard, hold an 1inguiry such manner as may be provided by
regulations made under this Act and, if it 1s satisfied that
it is necessary so %to do, it may, for reasons to be recorded
in writing, warn, admonish or censure the newspaper, the news
agency, the editor or the Journalist or disapprove the conduct
of the editor or the journalist, as the case may be; '

Frovided that the Council may not take cognizance of a
complaint if in the opinion of the Chairman, there 1is no
sufficient ground for holding an inguitry.

(2) If the Council is of the opinion that it 1is necessary
or expedient in the public interest so to do, 1t may reguire
any newspaper to publish therein in such manner as the Council
thinks fit, any particulars relating to any inquiry under this
section against a newspaper oOr news agency, an editor or a
journalist working therein, including the name of such
newspaper, news agency, editotr or journalist.

(3) Nothing in sub-section (1) shall be deemed to empower
the Council to hold an inquiry into any matter in respect of
which any proceeding is pending in 2 court of law.

(4) The decision of the Council under sub-section (1), or
sub—section (2} as the case may be, shall be fimnal and shall
not be gquestioned in any court of law.

General Fowers of the Council
S of 1908

15. (1) For the purposes of performing its functions or
holding any ingquiry under this Act, the Council shall have the
same powers throuchout India as are vested in a civil court
while trying a suit under the Code of Civil Frocedure, 1908,
in respect of the following matters:-

(a} summoning and enforcing the attendance of persons and
examining them on oath;

(b) requiring the discovery and inspection of documents;

(c) receiving evidence or affidavits;

(d) requisitioning any public record or copies thereof
from any court or office;

(e) issuing commissions for the examination of witnesses
ot documents; and

(f) any other matter, which may be prescribed.
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(2} Nothing in sub-section (1) shall be deemed to compel
any newspaper, news agency, editor or journalist to disclaose
the source of any news or information published by that
nawspaper ot recelived or reportad by that news agency, editor
or journalist.

45 of 1840

() Every inguiry held by the Council shall be deemed to
b 2 jJjudicial proceeding within the meaning of sections 193
and 228 of the Indian Fenal Code.

(4) The Council may, if it considers it necessary for the
purpose of carrying out its objects or for the performance of
any of its functions under this Act, maks such observations,
as 1t may think fit, any of its decisions or reports
respecting the conduct of any authority, including Government.

lLevy of Fees

16. (1) The Council may, Tor the purpose of performing
1its functions under this Act, levy such fees at such rates and
in such manner, as may be prescribed, from registered
newspapers and news agencies and different trates may be
prescribed for different newspapers having regard to  their
circulation and other matters.

(2) Any fees payable to the Council under sub-section
(1) may be recovered as an arrear of land revenus.

Fayments to the Council

17. The Central Government may, after due appropriation
made by Farliament by law 1in this b=half, pay to the Council
by way of grants such sums of money as the Central Government
may consider necessary for the performance of the functions of
the Council under this Act.

Fund of the Council

18. (1) The Council shall have 1ts own fund; snd the fees
collected by it, all such sums as may, from time to time, be
paid to 1t by the Central Government and all grants and
advances made to it by any other authority or psrson shall b=
credited £to the Fund and 211 pavyments by the Courcil shall be
made therefrom.

iZ2y All  monevs belonging to the Funo shall be
deposited in such banks or i1nvestad 1in such manner as  may,
sub ject to the approval of the Central Governmeni, be decided
by th= Council.

(Z} The Council may =pend such =sums as % fhinks fTit
for performing its furnctions wunder  thi=s &ci, zno such =ums
s=hall be trezated as swpenditurs pavable out of the Fund of the
Courncil,



Budaet

19. The Council =shall prepare, in such form and at such
time =sach vear as mey be prescribed, a2 budget in respect of
the financial vear next ensuing showing the estimated receipt
and expenditurs, and copies thereof shall be forwarded to the
Central Government.

Annual Report

20, The Council shall prepars once every year, in such
form and at such time as may be prescribed, an annual report,
giving a summary of its activities during the previous year,
and giving an account of the standards of newspapers and news
agencies and factors affecting them, and copies thereof,
together with the statement of accounts audited in the manner,
prescribed under section 22, shall be forwarded to the Central
Government and the Government shall cause the same to be laid
before both Houses of Farliament.

Interim tepotrts

21. Without prejudice to the provisions of section 20,
the Council may prepare at any time during the course of a
vear, a report giving a summary of such of its activities
during the year as it considers to be of public importance and
copies thereof shall be forwarded to the Central Government
and the Government cause the same to be laid before both
Houses of Farliament.

Accounts and audit

22. The accounts of the Council shall be maintained and
audited in such manner as may, in consultation with the
Comptroller and Auditor-General of India, be prescribed.

CHAFTER IV
Miscel laneous
Frotection of action taken in good faith

23.(1) No suit or other legal proceedings shall lie
against the Council or any member thereof or any person acting
under the direction of the Council in recspect of anything
which is in good faith done or inftended to be done under this
Act.

(2) No suit or other legal proceeding <hall lie
against any newspaper in respect of the publication of anv
matter therein under the authority of the Council.

Members, etc., to be public servants: 4% of 18&0



24, Every member of the Council and every officer or
other employee appoint=2d by the Council shall be deemed to be
a public servant within the meaning of section 21 of the
Indian Fenal Code.

Fower to make rules
25. (1) The Central Government may, by notification in the
Official DBazette, make rules f£o carry out the purposes of this
Act.
Frovided that when the Council has been established
na such rules shall b2 made without consulfting the Council
(2} In particular, and without prejudice to the
generality of the foregoing power, such rules may provide for
all or any of the following matters, namely:-

(a) the procedure for nomination of members of the
Council under clauses (a), (b) and (c) of sub—section
(3} of section 3Sj

(b) the manner in which panels of names may be invited
under sub-section (4) of section 5: ;

(c) the procedure for election of a member of the
Committee referred +to in sub-section (2) of section 5
under sub-section & of that section.

(d) the allowances or fees to b2 paid to the members of
the Council for attending the meeting of the Council,
and other conditions of service of such members under
sub-sections (1) and (2) of section 7.

(2) the appointment of the Secretary and other employees
of the Council under section 11;

(f) the matters referred to in clause () of sub—-sectio
(1) of Section 15;

(g) the rates at which fees may be levied by the Council
wunder section 146 and the manner 1n which such fees
may be levieds _

(h) the forme in which and the time within which, the
budget and annual report are to be prepared by the
Council under sections 19 and 20 respectivelvs

(i) the manner in which the accounts of the Council are
to be maintained and audited under section 22,

3

(Z) Every rul2 made under this s2ction shall be laid, as
soon as may be atter 1t iz made, before e2ach House of
Farliament, whiles it is in session, for a total perind of
thirty days which may be comprised 1in one session or in two or
more successive sessions, and if, before the eupiry of the
session immediately following the s=sssion or the successive
s2ss510n aforesaid, both Houses agres in making any
modiftication 1in the rule or both Houses agree that the rule
should not be made, the rule =hall thereaft ave efftect only
in such modified form or be of no effect, he case mayvy be:
=3, however, that any such modification or annulment shall be

-

-
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without prejucice o the wvalidity of anvithing previously done
under that rule.

Fower to make regulations

Z2&. The Council may make regulations not inconsistent
with this Act and the Rules made thereunder, for-

(a) regulating the meetings of the Council or any
committee thereof and the procedurese for conducting
the business thereat under section %;

(b) specifying the terms and conditions of service of the
zmplovees, appointed by the Council, under sub-
section (2) of section 113

{c) regulating the manner of holding any inquiry under
this Act;

(d) delegating to the Chairman or the Secretary of the
Council, subject to such conditions as it may think
fit to impose, any of the powers under sub-section
() of section 18j;

{e) any other matter for which provision may be made by
regulations under this Act.

Frovided that the regulations made under clause (b) sheall
be made only with the prior approval of the Central
Government.

Amendment of Act 25 of 1867

27. In sub-section (1) of section 8C of the Fress and

Registration cf Books Act, 1847, for the words ‘"consisting of
a Chairman and another member to be appointed by the Central
Government", the words and figures ‘“consisting of a Chairman

and another member to be nominated by the Fress Council of
India, established under section 4 of the Fress Council Act,
1878, from among itse members" shall be subsztituted.



The

APPENDIX B

PRINCIPLES FOR CODE OF JOURNALISTIC ETHICS

first Press Commission wanted that the following

principles should find place in a code of journalistic ethics:

(1)

(2)

3)

(4)

(5)

(6)

7

(8)

As the Press is a primary instrument in the creation of
public opinion, journalists should regard their calling
as a trust and be ready and willing to serve and guard
the public interest.

In the discharge of their duties journalists shall
attach due value to fundamental human and social rights
and shall hold good faith and fair play in news reports
and comments as essential professional obligations.

Freedom in the honest collection and publication of
news and facts and the right of fair comment and
criticism are principles which every journalist should
always defend.

Journalists shal! observe due restraint in reports and
comments which are likely to aggravate tensions likely
to lead to violence.

Journalists shall endeavour to ensure that information
disseminated is factually accurate. No fact shall be
distorted and no essential fact shall be suppressed. No
information known to be false or not believed to be
true shall be published.

Responsibility shall be assumed for all information and
comment published. [If responsibility is disclaimed,
this shall be explicitly stated beforehand.

Unconfirmed news shall be identified and treated as
such.

Confidence shall always be respected and professional
secrecy preserved, but it shall not be regarded as a
breach of the code if the scurce of information is

disclosed in matters coming up before the Press Council

354



(8)

(10>

(1)

(12)

(13

(14)

(15)

(16)

(17)

or courts of law.

Journaiists shall not allow personal interests to
influence professional conduct.

Any report found to be inaccurate and any comment based
on inaccurate reports shall be wvoluntarily rectified.
It sha!l be obligatory to give fair publicity to a
correction or contradiction when a report published is
false or inaccurate in material particulars.

All persons engaged in the gathering, transmission and
dissemination of news and commenting thereon shall seek
to maintain full public confidence in the integrity and
dignity of their profession. They shall assign and
accept only such tasks as are compatible with this
integrity and dignity; and they shall guard against
exploitation of their status.

There is nothing so unworthy as the acceptance or demand
of a bribe or inducement for the exercise by a
journalist of his power to give or deny publicity to
news or comment.

The carrying on of personal controversies in the Press,
where no public issue is involved, is unjournalistic and
derogatory to the dignity of the profession.

It is unprofessional to give currency in the Press to
rumours or gossip affecting the private life of
individuals. Even verifiable news affecting individuals
shall not be published unless public interests demand
its publication.

Calumny and unfounded accusations are serious
professional offences.

Plagiarism is also a serious professional offence.
In obtaining news or pictures reporters and press
photographers shall do nothing that will cause pain or

humilia*ion to innocent, bereaved or otherwise
distrescsed persons.
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APPENDIX C

AGRA DECLARATION OF JOURNALISTS!

We, the working journalists of India, considering our calling as
trust, believing in serving the public interest by publishing
news and comments in free and fair manner, holding that the
freedom of the Press and the right to information are inalienable
and are inherent to the democratic process and as such need to
be cherished and strengthened by all, realising that the Press
and the society can flourish fully only when every individual
freely enjoys his fundamental human rights and therefore, we must
uphold and defend these rights, recognising that the rights of
journalist, also enjoin upon them the obligation and duty to
maintain the highest standards of personal and professional
integrity. and dignity; and feeling that in order not only to
eschew fear or favour but also appear to be doing so, journalists
must be ensured a reasonably decent living and appropriate
working conditions; pledge and declare that-

1. We shall protect and defend at all costs the right to
collect and publish facts and to make fair comment and criticism.

2. We shall endeavour to report and interpret the news with
scupulous honesty, shall not suppress essential facts. We shall
observe and protect the rule of fair play to all concerned
resisting all pressures.

3. We shall not acquiesce in or justify the imposition of
censorship by any authority in any form and we shall not
ourselves try to exercise censorship on others.

"4..We shall endeavour to uphold and defend the fundamental
human rights ot the people and safeguard the public interest.

5. We shall not let ourselves be exploited by others, nor
shall we exploit our status for personal ends. Personal matters
shall not be allowed to influence professional conduct. We shall
seek to maintain full public confidence in the integrity and
dignity of the profession of journalism and shall ask and accept
only such tasks which are compatible with its integrity and
dignity.

6. We shall not deliberately invade personal rights and
feelings of individuals without sure warrant of public interest
as distinguished from public curiosity. But, we shall not

! The declaration of journalists adopted by the National
Union of Journalists (India) at 1its fourth bienniai
conference heild at Agra on 6 and 7 February 1881.
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compromise our rights to report and expose in public interest the
affairs of public men and other influential people. For public
affairs must be conducted publicly.

7. We shall consider the acceptance or demand of a bribe or
inducement for publication or suppression of news as one of the
most serious professional offences.

8. We shail! unitedly and individually resist assaults and
pressures from any quarters and in any form on journalists in
particular and the Press 1in general in the discharge of
professional work.

S. We shall always respect confidence and preserve
professional secrecy. '

10. We shall strive constantly to raise professional standard
and improve the gquality of work.

11. We shall try to exercise self-restraint and discretion
in dealing with incidents of communal frenzy and other social
tensions without prejudice to the people’s right to know.

12. We shall collectively endeavour to secure higher levels
of wages and better working conditions consistent with our
functions, responsibilities and status. We shall not injure the
economic or professional interest of fellow journalists by unfair
means.
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APPENDIX D

RECOMMENDATIONS OF THE PRESS COUNCIL OF INDIA ON
PARLIAMENTARY PRIVILEGES AND THE
FREEDOM OF THE PRESS!

1. The legislature should not expand its existing
privileges, which, in fact, are required to be minimised.
Even in England the House of Commons cannot claim any new
privileges other than those already claimed and accepted
by the British courts as such.

2. The right of the press to be present in the
legislature as in the court and to report its proceedings
should be expressly recognised.

3. The Council agrees with the views expressed by
the Seiect Committee appointed by the House of Commons in
1866 that the law of parliamentary privileges should not
be administered in a way which would fetter or discourage
the free expression of opinion or criticism however
prejudiced or exaggerated such opinion or criticism might
be.

4, The penal jurisdiction of the House should be
exercised as sparingly as possible and only when the
House is satisfied that to exercise it is essential to
provide reasonable protection for the House, its members
and its officers, from such improper obstruction as may
cause interference with the performance of their
respectice functions.

5. Where a member has a remedy in courts he should
not be permitted to invoke the penal jurisdiction of the
House in lieu of..or in addition to that remedy.

6. The penal jurisdiction should never be exercised
in respect of complaints which appear to be of trivial
character or unworthy of the attention of the House. Such
complaints should be summarily dismissed.

7. In general, the power to commit for contempt
should not be wused as a deterrent against a person
exercising a legal right, whether well-founded or not, to
bring legal proceedings against a member or an officer.

8. It should be open to the House in deciding

'Finalised at its meeting of 28 December 1882.
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whether or not a contempt has been committed to take into
account the honest and reasonable pleas in the truth of
the allegations made, provided that they have been made
only after all investigations had taken place, had been
made in the honest and reasonable belief that it was in
the public interest to make them, and had been published
in a manner reasonably appropriate to that public
interest. !f the person against whom the complaint had
been made is able to satisfy the House of all these
matters, he cannot be said to have improperly obstructed
or attempted improperly to obstruct the House and ought
accordingly to be acquitted of contempt.

8. The following conduct should not itself be
regarded a contempt of the House:

(i) To publiish, in advance of the publication
of the relevant papers;

(a) how any member in fact voted in a division;

(b) the content of any motion which has in fact

been tabled in Parliament;

(ii) To publish the express intention of a
member to vote in a particular manner (or abstain
from voting).

10, The House should enjoy the power to remit,
suspend or vary any penalty which it has imposed, upon
receiving adequate undertaking from the person found
guilty of contempt or for other good cause.

11, The legisliature should take a liberal view of the
press publishing expunged proceedings as no satisfactory
mode exists to indicate to press reporters that certain
proceedings have been expunged. In such a situation the
reporter may commit a genuine mistake which should be
condoned.

12. The presiding officer should not order wholesale
non-recording of the proceedings as in a parliamentary
democracy, the citizen has the right to be informed of
the views and conduct of his representatives in the
legislature.

13. A limitation of one year should be prescribed for
taking cognizance of publication of offending material in
the newspaper on the ground of breach of privilege.

14. Necessary provisions should be made in the Rules

of Business and Conduct of Proceedings in the House to
provide for a reasonable opportunity to alleged
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contemners to defend themselves in the proceedings for
the breach of privilege.

15. The person against whom a complaint of the breach
of the privilege has been made should be entitled as a
matter of right to attend the ©proceedings of the
Privileges Committee, to be represented by a lawyer, to
call witnesses, and to be provided legal aid, if
necessary.

16. The Privileges Committee should be entitled to
permit the calling of any witness by the person against
whom the complaint of breach of privilege 1is made
including the rights of examination, cross-examination
and re-examination of witnesses. ’

17. There should be access to documents or evidence
presented before a parliamentary committee after laying
its report before the legisliature, unless the court
determines that it will be in the public interest not to
do so.

18, It will inspire greater confidence among all the
citizens if the legislature co-operates with the
judiciary in a matter of any alleged breach of privilege
challenged before the courts of law.

18, The Council reiterates its wview that the
privileges of Parliiament and State legislatures should be
codified in the interest of the freedom of the press. The
Second Press Commission has also found it essential.

20. The Council suggests that the Speaker of the Lok
Sabha and the Chairman of the Rajya Sabha may set up a
joint parliamentary committee for the codification of the
privileges of Parliament. The press should be associated
in this exercise in the manner in which the committee may
think fit.

21. Meanwhile, it will be advisable to publish an
official digest, under suitable headings, of the
privileges cases which have taken place in the various
legislatures during the last 30 years.



ANNEXURE E

RECOMMENDATIONS OF THE PRESS COUNCIL FOR
AMENDING THE CONTEMPT OF COURTS ACT

The Press Council widely circulated amongst the
associations of journalists its study - Contempt of
Court and the Press 1in India, prepared by the Law
Institute of India. The view contained in the study and
also the views received by +the Council from the
journalists were examined by the Council at its various
meetings. The final recommendations of the Council as
emerging therefrom have been dratted in the form of draft
amendments of sections 2, 5 and 12. The Council
recommends the following amendments to the Contempt of
Courts Act, 1871:

A definition clause under section 2 (cc) may be
added reading:

Nothing is done in good faith unless it is done with
due care and caution.

A new proviso in section 5 is necessary. It should
read:

Section 5(a) publication of any statement which is
true or which the maker in good faith believes to be
true shall not constitute criminal contempt provided
the making of the statement is not accompanied by
publicity which is excessive in the circumstances of
the case.

A proviso may be added to section 12 reading:
Provided that if the contemnor pleads truth or bona
fide belief in truth as a defence and the court
finds that the defence is false the contemnor shall
be punished with rigorous imprisonment for a period
of six months and fine or both.

Additional suggestions

Clause (b) should be added in section 5 or a
separate section 5A be inserted as follows:
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The discussion of affairs or other matters of
general public interest 1in good faith will not
constitute contempt of court if the prejudice to
particular legal proceedings is merely incidental to
the discussion.

The following section should be inserted at an
appropriate place:

No court may require a person to disclese, nor is
any person guilty of contempt of court for refusing
to disclose, the source of information contained in
a publication for which he is responsible, unless it
is established to the satisfaction of the court that
‘disclosure is necessary in the interests of justice
or national security or for the prevention of
disorder or crime. '



APPENDIX F

RECOMMENDATIONS FOR AMENDING S. 5
OF THE OFFICIAL SECRETS ACT

The Press Council widely circulated amongst the
associations of journalists the study - 0Official Secrecy
and the Press, prepared by the Indian Law Institute. The
views contained in the study and alsc the views received
by the Council from the journalists were examined by the
Council at its various meetings. The final
recommendations of the Council as emerging therefrom have
been drafted in the form of draft amendment of section 5.
The Council recommends that the present section 5 of the
Official Secrets Act may be replaced by the following:

S. 5 Wrongful communication, etc., of information.-

(1) If any person having an "official secret™ in his
possession in whatever manner obtained, whether by virtue
of holding or having hels official position, or by virtue
of a contract with the government, or receiving the
information in confidence from a person holding office in
the government-

(a) communicates to any person or uses the "official
secret"; or

(b) fails to take reasonable care of, or so conducts
himself as to endanger the safety of the
"official secret"; or

(c) wilfully fails to return the "official secret®
when it is his duty to return it;

he shall be guilty of an offence under this section.

(2) Nothing shall be an offence under the section if
it predominantly and substantially subserves ©public
interest, unless the communication or |wuse of the
"official secret"” is made for the benefit of any foreign

power or in any manner prejudicial to the safety of the
State.

(3) Any person voluntarily receiving any "official
secret” knowing or having reasonable ground to believe at
the time when he receives the "official secret"™ that it
is communicated in contravention of this Act shall be
guilty of an offence under this section.
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(4) For the purposes of this section "official
secret™ means-

Any secret code, password, any sketch, plan, model,
article, note, document, including documents regarding
proceedings, decisions, minutes of the Union or State
Cabinet, or information, which rcelates to or is used in
a prohibited place or relates to anything in such a
place, or which relates to any government department;

Provided it is of the nature concerning-

(a) Defence or security of the nation;

(b) Foreign relations’

(c) Monetary policy, foreign exchange policy,
economic plans and policies, commercial or
financial information, where premature
disclosure may harm the national interest or
provide opportunities for unfair financial gains
to private interests;

(d) Information which is (i) likely to be helpful in
the commission of offences; (ii) likely to be
helpful in facilitating an escape from legal
custody or to be prejudicial to prison security;
or (iii) likely to impede the prevention or
detection of offences or the apprehension or
prosecution of offenders;

(e) Private information given to the government in
confidence;

(f) Trade secrets.

(5) No person shall be prosecuted under this section
without the sanction of a committee consisting of the
Attorney-General of India, a person nominated by the
Chairman of the Press Council of India and a person
nominated by the Chairman of the Bar Council of India,
unless the charge against the person is that he
communicated or used the "official secret™ for the
benefit of a foreign power or in a manner prejudicial to
the safety of the State.

(6) A person guilty of an offence under this section
shall be punishable with imprisonment for a term which
may extend to three years, or with fine, or with both.

364



TABLE OF CASES

A
Abbas v. Union of India (..t rnceretocnccensneas 226
Amarnath v. State ... ittt tternteesesssenocssans 16
Ambard v. A G of Trinidad ...icciiieeerotronnersnans 121
Anil Kumar Gupta v. K Subba Rao ........cciivnn 115
Arnold v. Eap ..., i C e es et e s e 11
Ashok Kumar v. Radha Kanto ...ttt nenenees 142
Att-Gen v. Clough ...ttt iereinnennereennsnsooens 123
Att-Gen v. Guardian NewsSpapers .....setveeessconas 138
Att-Gen v. Jonathan Cape ....iiiiniiieiiiretncrnenas 210
Att-Gen v. Observer, Guardian ....ceecvevnervecenns 208
Att-Gen v. Mullholland and Foster ...t 123
Att-Gen v. Times Newspapers ..... Cetreer st aseene 115
B
Bennett Coleman & Co. v. Union of India... 18, 70, 90
B G Ghate v. P S Raghute ...... C et e e e e 113
Bigelow v. Virginia ....ieeeieeeeeeeenoseoseasssnonnns 7
Blair v. US ... st et et e e s s et s et e e s et eeene 131
Branzburg v. Hayes ......cvieeeeses se e s esee e 128
Bridges v. California ........ P, 7, 114
Brij Bhushan v. State of Delhi ....¢c.c0ivivenen ig8, 69
C
Chandrakant Kakodkar v. State of Maharashtra 220, 226
Cox Broadcasting Corpn v, Cohn ......ciuiiineeenn. 157
Curtis Pub. Co. v. Butts ......... e e e et e et et 7
D
Debi Prashad Sharma v. E ...ttt isonreestonnnss 128
Derbyshire County Council v. Times Newspapers ....138
Digvijaya Narain Singh v. A K Sen ..o ennns 115
Duchess of Argyl!l v. Duke of Argyll ......ccc... 133
E
Elmhurst v. PEarson ...ieeereenneereceososassonnens 157
F

Frazer v. Evans

365



G

G N Verma v. Hargobind Dayal ......... ce e ... 115
Gobind v. State of MP ....... O N 5153
H
Hannegan v. Esquire ...... e e et ee s aenesssees 233
I
Indian Express v. Union of India ........ 69, 196, 232
In re MUulgaokar ...t erneeeeteeennssnscanenass ... 116
In re Sham Lal ............... O I 1 -
J
James v. Commonwealth of Australia ..... cee e .. 134
K

Keshav Singh’s Case (in re Under Art 143) .........96
Kharak Singh v, State of UP ...t eetevseceaasaal165
Kilbourn v. ThompsSon ...ceietecertrsvsnsoensessoses 106
K K Birla v. Press Council of India ........... ... 261
Kleindiest v. Mande!l ..... s g = 1

Leonard Hector v. Att-Gen of Antiqua & Barbuda ...139
Life Insurance Corporation v. Manubhai D Shah ....181

LLord Ashburton v. Pope ............ e s e e e 133
Lovell v. Griffin ...... s b e e et e e e e e e e aan s ced 12
L Rv. Das Gupta ........ ceee e e e e .. 110
M
Maneka Gandhi v. Union of India ............. N 18
Manubhai D Shah v. Life Insurance Corporation ....181
Marshal!l v. Gordon ...ttt ittt i ettt eennosensnees . 106
Melvin v, Reid ittt i iteneenenns et et ... 158
Miami Herald v. Tornilio ... ivveinieneeasa 10, 185
Mohammed Koya v. MUthukoya ...ieveretevsnanaanas .. 291
Morris v. Beardmore ......:cieteerecsccncanas e eees 163
M S M Sharma v. S K Sinha ...ceeevee B X024

366



N

Near v. Minnesota ...c.i vttt eeencecnsans seeeeses8, 18
Nebraska Press Assn v. Stuart ........ .00 veseo 10
New York Times v. Sullivan ...ttt eeeeaaal3B
New York Times v. US ...ttt tetteteeesscccossseocaeddsll

Patterson v. Colorado ......c.ccceeeeceecnccencse ...6, 8
Pennekamp v. FIorida ....ivreereneecenennnnenenearlls
Pollard v. Photographic Co. ... seseseeses133
Prince Albert v. Strange ...c.ceeciiecessnosnsseceseasi33

R

v. Dean of Asaph ..ttt enrtnnttersenstsscancansad
Ve GraAY oot eeeeseeetetssstsossessossosanssosoes eese..120
v. Hicklin ......... S <
v. Penguin BOOKS ... eeetececersvnascnsasanncs c..214
Rajagopal v. State of TN .....20, 69, 141, 166, 176
Rama Shankar v. State ..... .ttt ieerirenenerseesesslb
Ramanna v. International Airport Authority .......231
Ranjit Udeshi v. State of Maharashtra ..215, 218, 220
Redrup v. New York .. ..ttt ce e eseea217
Reliance Petrochemicals v. Indian Express ....... . 187
Romesh Thappar v. State of Madras .....¢.ev....17, 69
Rosenblum v. Metromedia Line ......ccciveetereeees. 137

R0 e sl

S
Sakal Papaers v. Union of India ........ cesesenears 70
Samaresh Bose v. Amal Mitra ....cc0c..... et e eeaaa 307
Samuel RoOth V. US . i ittt ittt teeeeeenateaoscsacensaes 218
Searchlight I, (..t ittt ianaannas ceseeeesas..98

Secretary of State v, Guardian Newspapers ........127
Sidis v. F R Publishing Corpn .....ccvveeeue.....158

S P Gupta v. Union of India ...evcveineennense eee..185
Srinivasa v. State of Madras .....ctciiveeess eere..16
Stanley v. Georgia ...... e e aees e Cec e e e . 227
State of Bihar v. Press Council of India ... ..67
State of UP v. Raj Narain ...¢ccceveeenn cesrseeeses 184



T

Time v. Hill ..ttt it 156, 159

Time-Mirror Co. v. California ...veeeeevescnsonsns 114
U

United States v. Reidel .....ciiiiiiittrerennans .« 227

United States v. 37 Photographs .........c.... « ... 228

Ushodaya Publications v. Govt of Andhra Pradesh ..231

Vv
Virendra v. State of Punjab ... cieeeeeoscarancesss B9
W

Wheeler v. Le Merchant .. ..ttt ittt ecrovosocccass ..131

368



TABLE OF COMPLAINTS ADJUDICATED
BY THE PRESS COUNCIL OF INDIA

Arun Shourie c.a. Onlooker
(1984) Ann. Rep. 2B7. ..ttt innnsanne 184

Atal Bihari Vaipayee c.a. Probe
(1883) 1 P.C.l. ReV. 37 ¢ttt eeeenoesocacns 303

Charupure c.a. Midday
(1989-90) Ann. Rep. 181 .................. 53

Cine Film Reform Association c.a. Debonair
(1986) Ann. Rep. 217 .ttt eertonnensonnas 306

Delhi Administration c.a. Indian Observer
(1968) Ann. Rep. 33 .. ittt ernvescrsnonns 218

Harikishan Singh Sur jeet c.a. Indian Express
(1981-92) Ann. Rep. 125 ...ttt ennans 149

Indira Sadanandan c.a. Malayalanadu
(1980) Ann. Rep. 125 ...ttt eennsanses 221

Joseph John c.a. Times of India
(1868) Ann. Rep. 37 ..ttt nrosnsnasocas 235

K C John c.a. Deepika etc
(1992-83) Ann. Rep. 231... .ttt irrvocnnes 178

Lalit Mohan Gautam c¢.a. Indian Express
(1990-91) Ann. Rep. 122 ...ttt vvcnoanss 50

Madhu Limaye c.a. Indian Express
(1881-82) Ann. Rep. 138 .. ...t enns 151

Mahila Samaj c.a. Organiser
(1870) Ann. Rep. 15 ..ttt eirtnnerninnanns 313

Natwar Singh c.a. Sunday
(1982-93) Ann. Rep. 487 ...ttt inneeanons 308

Pavanan c.a. Chinta, Deshabhimani
(1986) Ann. Rep. 88. ... iiiiiiiiinennnn 300

P Rajan c.a. Mathrubhumi
(1989-80) Ann. Rep. 72 ..iiiiirneuinnnennns 270




Satvanarayan Dave c.a. Indian Express
(1989-90) Ann. Rep. 111 ... ee..50

Searchliight and Pradeep c.a Govt of Bihar
(1874) Ann. Rep. 11 ...t ivennesesas240

Speaker c.a. lllustrated Weekly of India
(1986) Ann. Rep. 106 ...ttt ieeertectnnaaans 598

Sr Cyrilla c.a. Indian Express etc
(1991-92) Ann. Rep. 82. ..ttt cesesssa. 169

Suo motu action by Press Council
(1982) 2 P.C.Il. Review 36 ...t eeeea..251

Tribune c.a. Government of Haryana
(1870) Ann. Rep. 45 ...t ..239

Vasant Sathe c.a.The Independent
(1880-91) Ann. Rep. 242 .....ititveesesa.150

Note:

Ann. Rep. : Annual Report of the Press Council.

c.a. : complaint against.

370



BIBLIOGRAPHY

Bakshi, F M. 1986. Law of Defamation - Some Aspects.
Bombay: N M Tripathi.

------------ 1886, Press Law, An Introduction. New
Deihi: TRF Institute for Social Sciences Research
and Education.

Basu, Durga Das. 1886. Law of the Press, 2nd Ed. New
Delhi: Prentice-Hall.

Crone, Tom G. 1888. Law and the Media. Oxford:
Heinemann Professional Publishing.

Dhavan, Rajeev. 1882. Contempt of Court and the Press.
Bombay: N M Tripathi.

-------------- . 1987. Only the Good News. New Delhi:
Manohar Publications.

Jain, M P. 1884. Parliamentary Privileges and the
Press. Bombay: N M Tripathi.

Jain, S N. 1982. 0Official Secrecy and the Press.
Bombay: N M Tripathi

--------- (ed.) 1984. Violation of Journalistic Ethics
and Public Taste. Bombay: N M Tripathi.

Krishna Iyer, V R and Sethi, Vinod. 1985, Parliamentary
Privileges: An Indian Odyssey. New Delhi: Capital
Foundation Society.

Levy, H Phillip. 18967. The Press Counci] - History,
Procedure and Cases. London: Macmillan.

Loghani, Usha. 1886. Vioclation of Freedom of the
Press. Bombay: N M Tripathi.

Powe, Lucas A, Jr. 1992. The Fourth Estate and the
Constitution - Freedom of the Press in America.
New Delhi: Affiliated East-West Press.

Robertson, Geoffrey. 1883. People Against the Press-
An Enquiry into the Press Council. London:

Quartet.

Trikha, N K. 1986. The Press Council - A Self-
regulatory Mechanism for the Press. Bombay:
Somaiya.

371



LIST OF ARTICLES

Bakshi, Veena. "Right to Reply: A Dissonant Note in the
System of Freedom of Expression," (1382) 1 S8CC
(Journal) 1.

Bhatia, Prem. "Inside the Press Council," Current (Bombay),
1S October 1988.

Paul, Sebastian. "Invasion of Privacy,"™ The Hindu (Madras),
11 August 1988.

--------------- . "Right to Information for True Social
Progress," The Hindu (Madras), 14 November 1988,

Sahay, S. "More Teeth for the Press Council," Newstime
(Hyderabad), 21 February 1989.

Sarkaria, R S. "Freedom of the Press: Defamation and
Privacy,"™ Press Council of India Review, January 1894.

Sivakumar, S. "Press Council: A Watchdog of Journalistic
Ethics," 16 Academy Law Review 79 (1882).

Venugopal, K K. "Guarding Free Speech, Precedents and
Procedures," Span (New Delhi), May 1887.

LIST OF REPORTS

1. Report of the First Press Commission (1854).
2. Report of the Second Press Commission (1882).
3. 42nd Report of the Law Commission.

4. 93rd Report of the Law Commission.



	TITLE
	CERTIFICATE 
	CONTENTS
	PREFACE
	Part One
	CHAPTER 1
	CHAPTER 2
	CHAPTER 3
	CHAPTER 4
	CHAPTER 5
	CHAPTER: 6
	Part Two
	CHAPTER 7
	CHAPTER 8
	CHAPTER 9
	CHAPTER 1O
	CHAPTER 11
	CHAPTER 12
	CHAPTER 13
	Part Three
	CHAPTER 14
	Part Four
	CHAPTER 15
	APPENDIX A
	APPENDIX B
	APPENDIX C
	APPENDIX D
	ANNEXURE E
	APPENDIX F
	TABLE OF CASES
	BIBLIOGRAPHY
	LIST OF ARTICLES

