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Preface 

.~ research into the law for providing compensation to 

workmen for industrial injuries is of utmost significance 

in this era of industrial development. The plethora of 

cases, relating to the existing law for compensating 

industrial injuries, made me venture to embark upon an 

inquiry to find out whether it is adequate to serve the 

purpose, for which it was enacted. As the adequacy of 

the law cannot be assessed without probing into the 

responses of those, for whom it is meant, doctrinal-cum

empirical methodology was adopted for this research. 

The thesis is divided into eleven chapte~. The 

introduct.ory chapter emphasizes the need for providing social 

.security to workmen, who sustain industrial injuries, 

through the medium of compensation. The second chapter is 

devoted to the evaluation of the different forms of liability 

for compensating industrial injuries. The conditions, to 

be fulfilled by a person for becoming entitled to compen-

sation, are discussed in the third chapter. The fourth 

::hapter t5 meant for the analYSis of the scope of compensable 

industrial injuries. In the fifth chapter, the adequacy 

of the quantum of compensation payable, the conditions 

governing its payment and the provisions to ensure payment 

of compensation under the Workmen's Compensation Act, 1923 
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are discussed. The compensatory benefits for industrial 

injuries. available under the Employees' State Insurance 

Act, 1948, are analysed in the sixth chapter. The seventh 

chapter deals with the administrative machinery for pro-

vision of compensation. The efficacy of the existing 

machineries for adjudication of disputes, relating to com

pensation for industrial injuries, is assessed in the 

eighth chapter. A probe into the effectiveness of the 

enforcement machinery to ensure the provision of compensa

tion for industrial injuries is made in the ninth chapter. 

An empirical analysis of the application of the law for 

compensating industrial injuries is attempted in the tenth 

chapter. The conclusions and suggestions, emerging from 

the research. are formulated in the eleventh and the last 

chapter. 

I avail myself of this opportunity to extend my 

hearty thanks to all those persons, who helped me conduct 

this research. Words fail me to express my gratitude to 

Dr.N.S.ChandraseKharan, my supervising teacher. for guiding 

me efficiently and effectively in the preparation of this 

thesis, even though he was on sabbatical leave. I am 

greatly indebted to Mrs. Thankam Chandrasekharan, the wife 

of my guide, for her hospitality and encouraging advice, 

which went a long way in helping me finish my thesis. I 

remember with gratitude and thankfulness Prof.K.N.Chandra

sekharan Pillai, the Dean and Head of the Faculty of Law, 
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for his co-operation and guidance. I express my thanks to 

Prof.P.Leelakrishnan and other members of the Faculty of Law 

for their encouragement. I cannot but thank the workmen, 

trade union officials, employers, officials of the Employees' 

State Insurance Corporation and Commissione~s for ~orkmen's 

Compensation, who helped me generously in my empirical study. 

I would like to place on record my thanks to the library 

staff of the High Court Library, Ernakulam; the Advocate 

Generalis Office Library, Ernakulamj Central Library, eochin 

University of Science and Technology and the libraries of the 

Departments of Applied Economics, Management Studies and Law 

of Cochin University of Science and Technology. I extend 

my special thanks to Shri.T.S.Vincent, the libr~ry assistant 

of the Department of Law of eochin University and Shri. Raj 

Mohan, the librarian of the High Court library for their 

generous service. I thank Mr.K.R.Reghunathan, the research 

scholar of the Department of Law, tor helpin'l me find out 

certain materials. Finally, I thank Mr.Surendran, who typed 

my thesis patiently, efficiently and neatly. 
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Chapter 1 

INTRODUCTION 

Industrial Revolution gave birth to the factory 

system. 5ubatantial replacement of man-power by machine 

- power took place. Being surrounded by dangerous machinery. 

workers were exposed to industrial accidents and resultant 

injuries. l With the advance of industrialisation, industrial 

accidents and injuries are on the 2 increase. Despite 

employer's vigilance and workers' care, industrial accidents 

occur, because they are inherent in industrial activity.3 

1. Sunil Rai Choudhuri. Social Security in India and 
Britain (1962), p.2. F.p.Walton saId: 
"The manufacturing countries have become vast noisy work
shops, full of whizzing wheels, of electric wires and of 
dangerous explosives • • . • millions of workmen pass 
their lives in continual danger. They have to deal at 
close quarters with complicated machines, to handle 
terrible explosives, to run the risK of coming in contact 
with live wires, in a word, to face a thousand perils" 
See F.P.Halton, "Workmen's Compensation And The Theory 
of Professional Risk", 11 Col.L.Rev.36 at 39 (1911). 

2. Factories with automatic machines continue to pour out 
maimed or dead victims of accident. See S.N. Johri, 
"Liability Without Negligence", A.I.R. p.2 (1978). Many 
of the industrial activities cause harmful side-effects 
and occupational diseases. For example, air-craft, 
petroleum, atomic energy, coal-mining and chemical 
industries use ionic - radiations, which cause genetic 
damage. Nuisances like noise, vibrations etc. at the 
work-place cause deafness and blindness. See Muin-Ud
Din Khan, "Protection of florkers - A Continuing Concern", 
10 Awards Digest 106, 107; S.C.Srlvastava, Social 
securIty and Labour Laws (1985), p.9. 

3. F.P.Aalton, supra, n.1 at 40. 
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Workers are confronted with economic insecurity, when their 

earning capacity is affected by such industrial accidents. 4 

In such a situation, it is the duty of the StateS in a wel

fare society to provide social security6 to such a worker 

because he contributes to the progress of society by his 

7 
labour. The greater the measure of social security, the 

better the worker's sense of security and the more rapid 

the process of national development. S Provision of social 

security to industrial worker is not a waste but a good 

9 
investment, which -Nill yield good dividends to society. 

Social security can be provided by society either by 

4. See Sun!l Rai Choudhuri, supra, n.1, p.ix: M.R.Mallick, 
ErialOyees' State Insurance Act (1984), p.1; H.K.Saharay, 
In ustrlal and LabOur Laws of India (1987), p.260; 
K.V.Easwara Prasad, "SocIal securIty, Some Basic Aspects", 
1 National Labour Institute News Letter-4(1993). 

S. See Constitution of India, Articles 38 and 41. 

6. Social security envisages that the members of a community 
shall be protected by collective action against social 
risks, causing undue nardship and privation to individuals, 
whose private resources can seldom be adequate to meet 
them. See Report of the National Commission on Labour 
(1969), p.162. 

7. P.G.Krishnan, "Social Security: Workmen's Compensation", 
13 C.U.L.R. 125 at 130 (1989); Re~rt of the National 
CommIssIon on Labour, supra, n.6; S~.SrIvastava, supra, 
n.2; K.D.SrivastaVd, Employees' State Insurance Act, 
~ (1991), p.6. 

8. See Muin-Ud-D1n Khan, supra, n.2, p.10S. 

9. See Re~rt of the National Co~sslon on Labour, supra, 
n.6; K.D.Srivastava, supra, n.7, p.7. 
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prevention of accidents or by providing compensation for 10ss/ 

resulting from accidents. Preventive measures, if applied 

intelligently, may reduce considerably the number of accidents 

but cannot totally eradicate them. Accidents are inevitable 

;In industry. The present study is confined to the provision 

c)f social security by providing compensation for industrial 

injuries. 

What is meant by 'compensation'? 10 'Compensation' is 

derived from the Latin word • compensare'" ·.,hich means "",eigh 

1:ogether' .11 It is a method of making good a 'loss' sus-

12 1:.ained by Cl person. For this, the 'loss' has to be weighed 

ilgainst the compensation to be given. John Munkman said: 

"We may think of the traditional picture of justice, 

holding a pair of scales. Into one scale goes the 
harm or loss sustained; into the other goes the 
compensation, and the aim of the la", is to make the 
two balance".13 

.LO. The idea, conveyed by the word 'compensation'" is expressed 
by different terms in different laws. In common law, the 
ternl used is 'damages', in the Workmen's Compensation 
Act, 1923, it is 'compensation' and in the Employees' 
State Insurance Act, 1948, it is 'benefits'. 

11. John Munkman, Damages for Personal Injuries and Death 
(1985), p.3. 

l2. P.S.Atiyah, Accidents, ContEensation and the Law (1975), 
p.S. ~ompensatlon Is granted In certaIn cases-not 
because of what has been lost but because of what the 
victilll has never had 1n comparison with others in a 
s1mi.l.ar situation, P.S. Atiyah, on.cit. p.480. 

~-/ 

l3. John Munkman, supra, n.11. 
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This balancinq process makes compensation an equivalent for 

what has been lost. What has been lost is simply restored 

by this process. 14 But this type of compensation is possi

ble only in cases of loss of physical property. 

How can personal injury like loss of a tip of a 

f1nger, sustained by an industrial workman~be compensated? 

It has to be remembered that compensation can be awarded 

nl;)t merely as an equivalent but also as a substitute or 

solace fOl' what has been lost. 15 The object here is not to 

rnplace what has been lost by some equivalent. On the 

other hand, it is to enable the victim to obtain a substitute 

01' to solace him for what has happened. This type of com-

pensation is associated with bodily injury.16 Personal 

injuries~ sustained by industrial 'N'or1anen, can be compensated 

in this way only. 

For injur1e~sustained by workmen in the course of 

industrial E!mployment, compensation can be given either in 

the form of money or service. Compensation in money is 

17 known as dillllages. This is the primitive but the usu:3.l 

14. P.S. Atlyah, su~ra, no12, pp.480, 481. See also 
Or. R .G.ChaturveI, Justice, Natural, Social, Economic 
and Political (1990), p.779. . 

15. PoSe Atiyah, 22.cit., p.482. 

16. !.20, p.483. 

17" 'Damages' is Simply a sum of money ...... given as compensation 
for loss or harm of any kind. See John Munkman, supra, 
n.11, p.l. 
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form of compensation. The modern concept of compensation 

ls not confined to the provision of damages alone. Since 

.lndustricll injuries affect the worker physically, compen-

sation in service in the form of medical aid has assumed 

:Jiqnificance. It helps recover as far as possible the 

'.o{orker' s physical capacity. Medical aid is beneficial 

not only to the worker but also to the employer or the 

insurer, whose expenses ~ill be less, if the physical capa-

~lty of the worker is restored at the earliest. Even the 

.::ommunit.y is benefited, because its burden is lightened by 

18 the rest.oration of the worker's physical capacity. The 

recent development in the provision of medical aid is the 

new ide':l of "rehd.bi litation" • It aims at the maximum 

restoration of the injured workman's working capacity, thus 

'~mabling him to compete again 1n the labour market. 19 It 

~onsists of two stages. The first staqe is complete medi-

cal care and the second one consists of ?rovision of train-

20 lng facilities for finding new employment. 

After the First "'orld -Ilar, there was considerable 

.lndustria.l proqress in this country. There was an 

-----------~--- - ------------------
18. Manohar R. Idgunji, Social Insurance and India (1948), 

p.32. 

t9. !2., pp.J2-33 . 

. 20. This; is especially important for those, who, by virtue 
of t.heir disablement, must change their occupation. 
See Manohar R. Idgunji, £2.£!!., p.33. 
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\lOprecedented increase in the number of industrial ·",orkers. 

Problems of labour, including security against industrial 

Jnjuries_ gained attention of government. The influence 
21 of the International Labour Organisation made government 

accelerate steps for ensuring security to industrial 

22 , .. orker •• This led to the enactment of the Workmen's 

Compensation Act, 1923, which is b3.sed upon the concept 

23 of employer's liability. As the entire liability for 

compen9~tlon was cast upon the employer, he began to evade 

the grip of liability.24 This led to the enactment of the 

------------------------------------------------------------------
21. The rnternational Labour Organisation was set up in 1919 

as ~l international forum to bring governments, employers 
and trade unions of member countries together for united 
acticm for ensuring soc:ia1 justice to the ·..rorking class. 
Its secretariat is in Geneva, Switzerland. It has 154 
member countries. See N.Vaidyanathan, ILO Standards 
(1992), p.l. Through its conventions arid recommendations 
on social security, the ILO has laid down international 
standards for security against industrial injuries. A 
convention, if it is ratified by a member country, becomes 
binding on it. A recommendation is advisory in nature 
and supplements a convention. N.Vaidyanathan, ~.cit., 
p.l. For a list of ILO conventions and recommenaatlons 
on social security, see N.Vaidyanathan, ~.£!!., pp.145-
146. 

22. The Il.C, in one of its meetings, dre .... the attention of 
the participants to the fact that India was the only 
COunt.l·Y without any SOCial security measure. This made 
the government enact the Workmen1s Compensation Act 
i~~ediately. M.R. Mallick, supra r n.4, p.7. 

2:3. See .1nf£!, Chapter 2. 

2·1. Ibid. 
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~;mployees' State Insurance Act, 1948. It introduced the 

scheme of sharing of liability by the State, the employer 

and the '~orkmen.25 Such a scheme helps prevent the evasion 

of liability by the employer. A claimant under the Em-

ployees ' .3tate Insurance Act need only prove that the acci-

dent has arisen in the course of employment. On such 

proof, in the absence of evidence to the contrary, the 

26 accident is deemed to have arisen out of employment. The 

quantum of compensation under the Employees' State Insurance 

Act, 194B is also substantially higher than the one under the 

i'lorkmenlB Compensation Act, 1923. 27 The Employees' State 

Insurance Act, 1948 has, in fact, found out solutions for 

Dlost of the defects of the Worlonen's compensation Act, 1923. 

The scope and coverage of these two Acts being different,28 

t~ere are two sets of workmen, one enjoying better and surer 

social security against industrial injuries than the other. 

'rhough the Employees' State Insurance Act, 1948 has improved 

2!;. Employees' State Insurance Act, 1948, Sections 26(2) and 
39. See infra, Chapter 2. 

20. Id., Section 51-Ai see also infra, Chapter 4. 

2"'. See !!.!!£!, Chapter s 5 and 6. 

2H. See Employees' State Insurance Act, 1948, Sections 1(4) 
and (5) and 2(9),: Workmen's Compensation Act, 1923, 
Section 2(1)(n), read with Schedule 11. See also infra, 
Chapter 3. 
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upon the workmen's Compensation Act, 1923. the administration 

of medical benefit by the state Government has been subject 

to scathing criticiem. 29 Provision of security against 

industrial injuries has become a multi-dimensional problem. 

A review of the wor~ing of the compensatory system under 

these two enactments, in theory and practice, is, therefore, 

warranted. 

29. See G.K. Suresh Babu, "Thalam Thettiya Samoohya Sureksha 
Pathadhi N

, Mathrubhumi, November 27 - December 5, 1990. 



Chapter 2 

FORMS OF LIABILrTY OF EMPLOYER 

With the spread of industrialisation, there emerged 

a new class of factory workers. These workers were cam-

pletely dependent on their wages for their subsistence. 

Because of this dependency on the wages. these workers 

were quite helpless, when their receipt of wages was in-

1 terrupted by industrial injuries. By the latter half of 

the nineteenth century, the concept of placing the liability 

for compensation for industrial injuries on the employer 

evolved. 2 The underlying reason was that the ~orkman had 

been workinQ for the benefit of the employer. 3 So the 

latter should be held responsible for the security of the 

former. 4 If the employer could not prevent industrial 

injuries to the workman, he should at least compensate the 

injuries/sustained by the latter. S 

1. ILO, Introduction to Soci~l Security (1976), p.l. 

2. !2., p.s. 

l. Manohar R. 
p.19. See 
The Theory 
~1911}. 

4. Ibid. 

5. Ibid. ............ 

Idgunji, Social Insurance and India (1948), 
also F.P. Walton, ·Workmen's Compensation And 
of Professional Risk". 11 Col.L.Rev. 36 at 4~ 
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Liability of employer based on negli2ence 

The concept of employer's liability was first re-
6 

flected in the tortious liability of the employer under 
7 

common law. Employer's liability at common law is based 

upon proof of negligence or fault. The .orkman should 

establish negligence on the part of the employer as the 

cause of the accident, resulting in the injury. But 

negligence does not give rise to a right of action, unless 
8 

there is a legal duty to take care. A legal duty to take 

care, negligent conduct in breach of that duty and damage, 

caused by that negligen~ conduct to another person, are 

the three elements, which together constitute the test of 

9 
negligence and give rise to an action for damages. 

6. The term 'tort' means a private or civil wrong or injury, 
for which the court Nill provide a remedy in the form of 
an action for damages. See Black's Law Oictionrx (1990), 
p.1489. 

7. Liability at common law arises under the ordinary law of 
the land, as interpreted by the courts. It does not 
depend upon an Act of Parliament. See John Munkman, 
Employer's Liability at Common Law (1985), p.2 

8. M.A.Millner, Neglirence in Modern Law (1967), p.2S. 
Negligence in the a r wiI! not do; negligence, in order 
to give a cause of action, must be the neglect of some 
duty, owed to the person, who makes the claim. See Haynes 
v. Harvood, {!93S] 1 K.B.146 at 152, ~ Greer.L.J. 

9. Jonn r'iunkman, .£E..cit., p.27. In Bne v. Swan Hunter 
Group Plc and others, f!98f[1 1 All ~. 659 rQ~B.), a1.Though 
the plaintIff established breaches of duty on the part of 
each of the defendants, she did nDt establish that such 
breach had caused the deceased to contract the disease, 
which led to his death. For facts of the case, see infra, 
n.30. See also Page v. Smith, infra, n.l0. 



11 

~rhe employer is under a legal duty to take care for 

the safety of his workman, as there is a close and direct 

relationship between them. The employer invites the work-

man to enter his premises, use his machinery and follow his 

methods of work. The leg~l duty to take care extends only 

to those cases, where he can foresee the likelihood of 

injury. 10 

If an employer omits to exercise the degree of care/ 

necessary in the circumstances, he is g~ilty of negligence. 

The standard of care, expected from an employer, is that of 

10. See the dictum of Lord Atkin in Don~hue v. Stevenson, 
[1932] A.C.S62 at 580 regarding leg~ duty to take care. 
The appellant in this case sought to recover damages 
from the respondent, a manufacturer of aerated waters, 
for injuries, she suffered as a result of consuming 
part of the contents of a bottle of ginger beer, which 
had been manufactured by the respondents and which con
tained the decomposed remains of a snail. It was held 
that the manufacturer is under a legal duty to the 
ultimate consumer to take reasonable care that the 
article,manufactured by him,is free from defect, likely 
to be injurious to health. In if~e v. Smith,[l994] 
4 All E.R.522 (C.A.),the plaint was Involved in a 
colliSion with the defendant, caused by the latters 
negligence. He was unhurt in the collision but the 
accident caused him to suffer myalgic encephalomyelitis, 
from which he had suffered for about 20 years. He 
brought an action against the defendant/claiming damages 
for chronic M E. It was held that a plaintiff, who 
claimed damages for nervous shOCK/resulting from an 
accident, in which he had escaped physical injury, had 

~ 

to show that psychiatric injury was forese~able and was 
of a kind, that ~ould be suffered by a person of ordi
nary fortitude. 
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a hypothf~tical .. reasonable man". 11 In general, an employer 

is expected to keep reasonably abreast of current kno~ledge, 

concerning dangers, arising in trade processes. But he is 

not liable, if by doing so, he would not have been aware of 

any danger. 12 There are three useful factors, which help 

to keep the standard of care, expected from an employer, an 

objective one. These factors are the magnitude of the risk; 

the practical possibilities and the general practice of corn-

petent persons. 

I~agnitude of the risk depends partly on the probability 

of an accident occurring and partly on the gravity of the 

results, 1f it does occur. 13 The more serious the damage, 

11. The reasonable man is presumed to be free both from over
appr~lension and over-confidence. See Glasgow Corpn. v. 
~, [1943] 2 All E.R.44 at 48, ~ Lord HacmIllan. 

12. In Graham v. C.W.S.Ltd., (1957) 1 All E.R.6S4 (Q.B.) the 
plaIntIff was employed by the defendant company in a 
furniture workshop, in which there was an electric sand-
1ng machine. The plaintiff contracted dermatitis as a 
result of the mahogany dust, produced by the sanding 
machine. The plaintiff's claim-for damages failed, 
because the defendant had taken reasonable steps to 
keep their knowledge up-tO-date and did not know that 
the wood dust was a source of danger. 

ll. For carrying out a task, by which metal particles may 
strike the eye, goggles may have to be provided for a 
one-eyed workman, though for a normal workman, the riSK 
could be ignored. This 1s so, because total blindness 
is a much graver injury than the loss of one eye. In 
Paris v. Stepney Borough Council, [1951] A.C.l67; [1951] 
~! E.R.42 (H.L.), the appellant was employed as a 
fitter in the garage of the respondent borough council. 
The respondents knew that he had only one eye but did 
not provide goggles to the appellant, as it was not the 
ordinary practice for employers to supply goggles to 

contd .... 
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which will result from an accident. the more thorough are 

14 the precautions. which the employer must take. An equip-

ment. through no fault of the employer, may not be entirely 

satisfactory and may involve some extra risk. The employer 

is not bound to bring his operations to ~ standstill because 

of the '2xtra danger, if he has taken such precautions as 

are possihle. 1S Operations ought not to be stopped or 

ti.n.13 contd.) workmen of garages. ~.ofhile the appellant was 
removing a bolt on a vehicle, a chip of met~l fIe. off 
and injured his only one eye, leading to his total blind
ness. The court held that the respondents owed a special 
duty of care to the appellant, who had only one eye, 
whe·ther or not goggles should have been supplied to two
eyed ·~·orkmen. 

14. See t-Iorris v. West Steam Navi ation Co. Ltd., 
[1956J 1 All E.R. T e appe ant was emp oyed 
oy the respondents on a grain ship in preparing the holds 
so ·as to be ready to receive grain on arrival at port. 
In the course of duty, he had to pass a hatch, which was 
not protected by any guard-rails. He fell through the 
open hatch and was seriously injured. The respondents 
wer(~ held to be guilty of negligence in not fencing the 
hatch of the hold, as the consequences of falling into 
the hold would obviously be serious. 

l.5. See the comment of Asquith. L.J •• in Daborn v. Bath 
Tramways Motor Co. Ltd •• [1946] 2 All E.R.)33 ar-J36 
CC .A. L D was drIvIng an ambulance with a left hand 
drive with a large warning notice on the back " . . . 
No siqnals". Unwaware of the fact that a motor omnibus 
was 'trying to overtake her I she turned towards the right 
and made a signal with her left hand. A collision 
occurred between the ambulance and the motor bus and D 
sust"1ined severe injuries. It was held that in view of 
the l'l,ac:essity, in time of national emergency. of employ
ing ,ill available transport resources and the inherent 
limii:..~tions of the ambulance in question, D had done all 
that she could reasonably do in the circumstances and 
not ;Jllj,lty of negligence but the driver of the motor 
omni I)US was. 
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slowed d'YIIIITl to an unreasonable extent, merely because there 

is some unavoidable risk. 16 Risks may have to be accepted, 

where an important object is in vie~ such as the saving of 

1ife. l7 But there may be occasions, when the danger is 50 

18 
great that work ought to be suspended or stoppe::! altogether. 

For eX4mple, coal mines in a gassy or fiery state may have 

to be closed down for a time. 19 In deciding the standard 

of care to be taken, another factor, to be taken intoaccoun~ 

is the practical possibilities. Employers in technical 

trades are expected to keep in touch with current improve-

ments. But they are not bound to adopt them, until the 

16. In Latimer v. A.E.C. Ltd., [1953] A.C.643; ~953J 2 All 
E.R.449 (R.L.), a workman, working in a gangway slipped 
and injured his ankle in the course of duty. The em
ployers were not held liable, as they had taken all 
reasonable steps for the safety of their servants by 
spreading saw dust on the slippery floor~so far as 
supplies permitted. 

17. In Watt v. Hertfordshire County Council. [1954) 2 All 
E.R~ (C.A.), London Transport Executive lent a jack 
to the defendants' fire station. Only one vehicle at 
the station was specially fitted to carry it. :ihile 
that vehicle was out on other service, the station 
received an emergency call to save the life of a woman. 
The officer-in-charge ordered the jack to be loaded on 
a lorry, the only available vehicle. On the way to the 
scene of accident, the driver of the lorry had to brake 
suddenly and the jack moved inside the lorry and injured 
one of the firemen. It was held that the defendants 
were under no duty to leave a vehicle specially fitted 
to carry the jack available at all times and the risk 
taken was not unduly great in relation to the end to be 
achieved and, therefore, the defendants were not liable 
for damages for negligence to the fireman. 

18. Latimer v. A.E.C. Ltd., supra, n.16 at 659, E!E Lord 
Tucker. 

19. J ohr., Junkroan, 2e. ~.. p. 41. 
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practic:<ibility of its adoption has been investigated. To 

determine the practicability, it is necessary to balance the 

practic:cll problems in the adoption of safety measures on the 

one hand against the magnitude of t.he risk on the other hand. 

If the f.ormer altogether outweighs the risk involved, these 

20 
measure!~ need not be taken. Marshall v. Gotham Co. Ltd. 

is a case in point. In gypsum mines, a rare geological 

phenom€~nonl known as I. slick.enside" I gave rise to dangerous 

falls cIf rock.. But systematic propping of the roof ~ould 

not stop the fa.lls, as the rock would still fall, in smaller 

pieces, around the props. Systematic propping in every 

part of such a mine ..... as held to be not I. reasonably practi-

cable". 3imilar1y, in Brawn v. Rolls Royce Ltd.,21 failure 

to provide barrier cream as protection against dermatitis 

20. Marshall v. Gotham Co.Ltd., [1954] A.C.360; ~95~ 1 ~ll 
E7R~~(H.L.). whIle working in a gypsum mine~owned by 
the rl!spondents, a miner 'Aas killed by a fall of marl 
fra;n t.he roof of the ;.larking place. The f-'l.1l was due to 
a c'~ndition, kno",n as "slickens1de". Before the accident, 
the respondents undertook the usual procedure for making 
the roofs secure. Slickenside was not detectable by this 
meth.:x;l and there was no known method of detecting it. 
It ,,,au held that the respondents had done all that was 
"re.~.sJ()nably practicable" to make the roof secure and, 
therefore, the appellant was not entitled to recover. 

21. [1960] 1 All E.R.577 (H.L.). The appellant was employed 
by 1:he respondents in a work., which required his hands to 
be c:I)nstantly in contact with oil. He contracted derma
tit:ll::, as a result of the contact with oil. He brought 
an clC!t.ion for damages against the respondents for failure 
to supply him with barrier cream as a protection. The 
COUI:\: dismissed the appeal, as the appellant had not 
provE~ negligence on the part of the respondents. 
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was not held to be a ne~liqent act, as the value of such 

protection was found to be doubtful. In Morris,22 as the 

small risk to seamen, engaged in erecting a rope round an 

open hatchway at sea, was altogether outweighed by the risK 

to persons, moving near the hatchway, if it were left· un-

guarded 1n poor light, it was held reasonably practicable 

to erect the rope. 

The general practice is another factor, taken into 

consideration, in determining the standard of care, expected 

from an employer. ~ general practice is not always conclu-

sive of the absence of negligence, because it may go wrong. 

For instance, motorists may, generally, take the wrong side 

of the road or take riSKS in overtaking. Such acts are 

negligent. So, an employer cannot be said to have taken 

due care by acting in accordance with general practice. 

He can defend himself, only if he acted in accordance with 

the general and approved23 practice. A general practice 

22. Morris v. ~est Hartlepool Steam Navigation Co. Ltd .• 
supra, n.14. 

23. "Approved- means primarily approved by those, qualified 
to judge but also approved, in the last resort, by the 
court itself. See John Munkman, £e.£!l., p.45. See 
Thomtson and Others v. Smiths Shir Reiairers (North 
Shle ds) Ltd. and Other actIons, 198 ] 1 All E.R.881 
~B·.D.} The plaIntiffs were employed as fitters in 
ship-building and repairing yards over a long period 
from the 1940's to the 1970's. During their employment 
in the yards, the plaintiffs were exposed to excessive 
noise, which progressively impaired their hearing. Upto 
1963 1 there was no effective expert advice on the pro
blem of industrial noise and so the employer's indiffer
ence to the problem ~as in line with common practice 

contd ..• 
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can be approved, as held in Markland24 case. only if it is 

reasonably safe. In Markland case, a burst pipe flooded a 

road. The flood 'water had remained undetected for three 

days, ~~~hen it froze over and caused an accident. The water 

authority had carried out checks every seven days, in accor-

dance with general practice. But on the average, fifty 

bursts a week occurred in the area. so, the general pra-

ctice, followed by the 'water authority, was held to be not 

a reasonable precaution against an Obvious danger. 

The general practice in the window-cleaning trade was 

held to be negligent in that no precautions were taken to 

protect the ~orkmen against loose window-sashes. 25 Similarly, 

(£.n.23 contd.) throughout the industry. But after 1963, 
expert advice and adequate protective devices were avai
lable to the employers. In an action for damages against 
the employer, it was held that the employer was not 
negligent upto 1963, when he followed the recognised 
practice in the industry as a whole, but was liable to 
pay damages for the period, when he failed to provide 
adequate protective devices, which were available after 
1963. 

24. Markland v. Manchester Corporation, (1934) 1 K.B.S66 
at p.S82, ~ Slesser, L.J. CC.A.). 

25. In General Cleaning Contractors Ltd. v. Christmas, 
[1953] A.C.180 (H.L.), a window-cleaning company had 
contracted to clean the windows of certain premises. 
One of the experienced employees of the company fell 
and sustained injuries, as one of the windows, he was 
cleaning, 'Aas defective. It was held that the employers 
had negligently failed in their obligation to devise a 
reasonably safe system of work, since they neither gave 
instnlctions to ensure that the ' .... indows should be tested 
before cleaning nor provided any ~pparatus, such as 
wedges, to prevent the windows from becoming closed. 
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when an aun~Dus crashed~ o~1ng to a burst tyre, though the 

omninus company had followed the estanliahed practice in all 

respects, they were held negligent by the House of Lords, 

because they had not instructed their drivers to report in-
26 

cidents, lolhich might cause an unusual type of tyre fracture . 

. \ qeneral practice is not sacrosanct, where there is a danger, 

for which it does not provide adequately. 

'rhe duty of an employer towards his fltorlonan is to 

take re,3.sonable care for his workman's safety in all the 
27 ciraumstances of the case. It is one single duty to 

take al.l reasonable steps to avoid unnecessary risk to his 

28 workmen. For convenience, it is often split up into 

26. Barlt\"jY v. South ~ales Transport Co. Ltd., (1950) A.C.18S; 
[1950 1 All E.R.392 {H.L.). The appellant's husband was 
killed, while travelling as a passenger in the respon
dents' omnibus. The respondents were held liable for 
negligence, as the cause of the accident ~as a defect of 
the tyre, which might have been discovered by due dili
gence on the part of the respondents. 

27. !:.!£~~ v. Stepney Borough Council, [1951) .1I...C.367 at 384, 
per" Lord Oatsey. 

28. In Wilson v. Tyneside ~indow Cleaning Co., f1958] 2 All 
E.R~~5 (C.A.), a skilled and experIenced wlndow-cleaner 
was frequently sent by his customers to clean t~e windows 
of a particular customer. The employers did not inspect 
the c!ustorner' s premi ses each time, they sent window
cle~lers there nor did they specifically warn the window
cle~!er of particular dangers but they did instruct him 
to l€~ave uncledned any window, which presented unusual 
difficulty. While cleaning a windO'"" of which one of 
the two handles was missing, the window-cleaner attempted 
to pl.111 the window dO\1n1 by the remaininq handle. The 
hemdle broke and he fell and sustained severe injuries. 
It ",'as held that the employers had taken reasonable care 
not to subject the plaintiff to unnecessary risk. 
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different categories, such as safe tools, safe place of work 

or safe :~ystem of work. But it always remains one single 

duty. If the employer delegates the performance of that 

duty to another, he remains liable for the failure of that 

other to exercise reasonable care. This principle holds 

good, ~hether the person .... employed by the employer; is a 

29 servant, a full-time agent or an independent contractor. 

If the employer is not able to eliminate the risk, he must, 

at least" take reasonable care to reduce it as far as 
30 possible. Where a mdn is exposed to an unavoidable danger, 

29. 

30. 

Per Parker, L.J. in Davie v. New Merton Board Mills Ltd .• 
~58] 1 All E.R.67 at 82 (C.A.), A drIlt/oought by the 
employers of D from a reputable supplier of tools of this 
kind, had a defect viz. excessive hardness of the steel. 
Th.! 5 defect in the drift was not discoverable by reason
able examination by the employers. Owing to the defect 
in its manufacture, a piece flew off the drift, wnen it 
was struck by D in the course of using the tools and he 
was seriously injured. The employers were held not 
li<~ble for the injury caused, as they had used reasonable 
care and skill in providing the tools by buying it from 
a r9putable supplier. 

In BKJge v. Swan Hunter GrOU~Plc and Othe~ [1988) 1 All 
l--:,rf:- (a. B.O. ), the deceas was employed from 1937 to 
19'75 in shipyards of the three defendant companies. In 
the course of his employment, the deceased was exposed 
to asbestos dust, which caused him mesothelioma, from 
wh.1cll he died in 1981. In an action by his widow against 
the defendant for damages, it was held that the plaintiff 
ha.d not established that the defendan~j breach of duty 
had c:aused the deceased to contract the disease. Still, 
the defendants were held liable for damages, because, 
alt.:l()ugh the defendants were not under a duty of care to 
prl:!vunt all exposure of the deceased to dangerous quan
tities of asbestos dust, they were under a duty to take 
all r.easonably pract.i..cal steps to redu:e the amount of 
as:oostos dust, to whIch the deceased and his fellow
i.,o:rknrs were exposed. 
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as by 1!forking in a high place as a window-cleaner or at a 

place near a ship' 5 side, where there is no rail, the employer 

canno~ 3ay that the wor~nan must rely upon his own skill and 

judgment. He must take such safety measures as are practi

cable. 31 If, despite the exercise of due care, the workm3n 

sustains injury through an inherent risk of the employment, 

he cannot recover damages against the employer, because the 

32 employer is not liable in the absence of negligence. The 

employer's duty of care is owed to each workman as an indi-

vidual. Therefore, the employer must take into account any 

special. weakness or peculiarity of a workman, such as the 

33 fact that he is one-eyed. He owes a lower duty of care 

to an experienced workman34 and a higher duty to a workman 
35 

with ingU£ficient experience, who needs help and supervision. 

31. Jotlrl Munkman, £2. ill., p.8l. 

32. SeE! 'l"Iatt v. Hertfordshire County Council, supra, n. 17. 

33. Par'is v. ~tepney Borough Council, supr:, n.13. 

34. Qualcast ('liolverhampton) Ltd. v. Ha~nes, [19591 A.C.743: 
[1959] 2 AI! E.R.38 (H.L.'. Ilhileandling a ladle of 
molten metal in a foundry, an experienced moulder "NaS 

injured, when the ladle slipped, splashing the metal on 
to his foot. He was not wearing protective spats, though 
hi~3 employers, to his knowledge, kept a stock of them, 
available for the asking. He had not been ordered or 
advised to wear them. It was held that the plaintiff was 
so experienced that he needed no warning and, therefore, 
there was no negligence on the part of the defendants. 

35. M~ Dermid v. Nash Dred~in9 and Reclamation Co. Ltd., 
[1986) 2 ~ll ~R.676 (C.A.). The plaIntIff, who was 
only (~ighteen and had only limited experience of dred<;j.ng 
operat.ion5, was appointed by the defendants as a deckhand 
in the course of dredging operations, carried out by the 

contd. . • 
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'['he duty of the employer to provide his workman with 

a safE! place of work requires him to make the place of employ-
36 

ment as safe as the exercise of reasonable care would permit. 

This duty extends not only to the actual place of work. but 

also to the means of access to and from it. 37 The employer's 

(f.n.35 contd.) defendants and their parent company as a 
joint enterprise. ~ile working on a tug, owned by the 
parent company under the control of a tug-master. employed 
by the parent company, he was seriously injured and his 
left leg had to be amputated. It was held that since the 
defendants had put the plaintiff, who was young and in
experienced, under the control of the tug-master, the 
latter was their agent or delegate and required, on their 
behalf, to take reasonable care to devise a safe system 
of '/fork for the plaintiff on the tug and take reasonable 
care for his safety. The defendants were, therefore, 
vi!:ariously liable for the tug-master's negligence. 

36. Na.ismith v. London Film Productions Ltd., [1939] 1 All 
E7R.794 (C.A.). The plaIntIff, whIle employed as a crowd 
extra in a film studio, had to wear highly inflammable 
material. Suddenly, she noticed that her foot was on 
fjl:I:!. Irrunediately, she was enveloped in flames and 
suffered serious injuries. The Court of Appe~l held that 
if t.he employer provided dangerous equipment, he should 
ta]<e reasonable steps to minimise the danger. 

37. See Thomas v. Bristol Aeroplane Co. Ltd., [1954] Il1/.L.R. 
694 (C.A.). The ramp, leading down to the entrance of 
the defendants' factory, was rendered slippery by frozen 
SOC)W. The plaintiff, on entering tht3 factory, slipped 
on a piece of ice, fell and sustained injury. The 
defendants had maintained a squad of men to prevent such 
acc:idents. But there was no maintenance-man on duty till 
very shortly after the accident, the factory being closed 
dUI:-ing the week-end. It was held that the defendants 
had done all that they reasonably could be expected to do, 
in the circumstances, to see that their entrances were 
properly maintained. 
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duty to take reasonable precautions to provide a safe place 

of work: may require him, for example, to provide a safety 

rail for work on a ledge over a steep drop~38 a hand-rail 

on a flight of steps/which, though short, is steep and 

39 
irregular; a handhold on a rOOf-crawling ladder, used for 

. 40 
carrying buckets; a line of demarcation on a roof, over 

41 which .:l ropeway runs; a safety belt or rope for work, which 

38. 

39. 

40. 

41. 

~trl v. British Transport Commission, [1954] 2 All S.R. 
54r-CC.A.}. A workman of the defendants was engaged in 
re·-c:oncreting the walls of a dry dock. He fell into the 
dock below, receiving fatal injuries. The defendants 
wer,:! held liable for negligence to provide a protecting 
fence or guard-rail. 

Kimpt:on v. The Steel Co. of :iales, Ltd., [1960] 2 All 
E.R.274 (c.X.). In the defendant's factory, there was a 
se1; of three steel steps without any hand-rail, which led 
to a platform. The plaintiff, an electrician, slipped 
and injured himself, while descending the st~ps hurriedly 
to deal with a breakdown in electricity. The defendants 
were held liable for not providing a handrail. 

ca~}gh v. Ulster Neaving Co. Ltd., [1960] A.C.145 
TH..L. • The plaIntiff was serIously injured, ~hen he 
fell from a crawling ladder without any handrail, whilst 
cal:rying a bucket of cement in the course of hi s employ
ment. It was found that the employer had followed the 
general practice of the trade for carrying cement on the 
r~)f. Still, the employer was held guilty of negligence, 
SiU(:E! the evidence as to trade practice alone could not 
be treated as conclusive in favour of the defendants. 

Quintas v. Nation~l Smelting Co. Ltd., [1961) 1 A.ll E.R. 
~r-r:7~.). For transportIng materIal from one part of 
the factory to another, the defendants operated an over
head travelling cable-way. :.ihile the plaintiff was 
standing in the route of the cable-way, giving message 
to t:.he foreman, the cable-way started up and knocked the 
plaintiff down. The defendants were held liable for not 
demarcating the area. traversed by the cable-way. 
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involvt!S moving over steep and slippery altar courses in Cl 

dry dock1 42 the re-siting of a points lever, which may 

endanger. a person, riding on the footboard of a railway 

43 engine: or even the fencing of an open hatchway between 

docks at sea. 44 The duty of an employer is to take reason-

able calre for the safety of his workmen throughout the course 

of their employment. This duty does not come to an end, 

because the workmen are sent to work at premises, ~hich do 

45 not belong to the employer but to third party. 

42. 

43. 

Hurley v. J.sanders & Co. Ltd., and Another, [1955] 1 All 
E.R.a~3 (LIverpool AssIzes). The plaIntIff was employed 
by the first defendants for painting a ship, standing on 
altar courses. rNhile stepping down the side of the dock 
to his place of work, the plaintiff slipped and fell, 
sustaining injuries. It was held that as ~orking on the 
altar courses was dangerous and the first defendants had 
not '3stablished that it was impracticable to take some 
precautions such as the provision of a safety belt and 
line, they were in breach of their CORJnOn law duty to 
take reasonable for the safety of their servant. 

Hicks v. British Transnrt commission, [1958] 2 All E.R. 
~rc.A.). The plalnt~£ was employed by the defendants 
as a ,shunter. One day after finishing his shunting work, 
ha rejoined the train by standing on a lower step. As 
the train moved, he struck a ground lever and fell and 
was injured severely. It was held that,though the defen
dants were liable for breach of their com.-non law duty to 
take care for the plaintiff's safety, the damage~ reco
verable by the plaintiff/would be reduced by fifty per 
cent, as th~ was contributory neglig9nce on his part. 

44. Mor.C'i9 v. West Hartlepool Steam Navigation Co. Ltd., 
.!..uEr~ .. • n.14. 

45. See General Cleaning Contractors Ltd. v. Christmas, 
su~:~~, n.25. See also-smlth v. Austin Lifts Ltd. and 
Ot .;:~s, [1959] 1 .'\11 E.R.SO"-(H.L.). The appellant was 
em~rO);ed as a fitter by the first respondents, who had 
cont.:racted with the second respondents to maintain a 
11ft cm premises l occupied by the second respondent s. 
The lI1achine-house of the lift was in the roof and its 

contd. . . 
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The employer must take reasonable care to provide his 

workman with the necessary plant46 and equipment and maintain 

them properly. He is liable, quite generally, for the 

neglig-ence of himself, his servants and his agents in the 

provision and maintenance of plant. Khere there is a proved 

need for certain plant, the employer will be negligent, if 

47 he fails to supply it. 

(f.n.45 contd.) left door was in a defective con.jition. The 
appellant had reported the defect to the first respondent, 
',oiho, in turn, had reported to the second respondents. 
'rhe .second respondents did not repair the door and the 
first respondents neither repaired it nor visited the pre
Inises to see, whether the place of work and the access to 
it were safe. One day, ~hen the appellant tried to enter 
the machine-house, the left door gave way and the appe
llant fell and was injured. The first respondents were 
held liable to the appellant. See also Mc Dermid v. Nash 
Q£~jgin9 and Reclamation Co. Ltd., infra, n.63~--

46. "Plant" is used in this context as a convenient general 
term to denote all manner of things, employed in the 
cO'uxse of the work. It comprises, for example, such widely 
di'vergent objects as scaffold - poles and cart-horses. 
See John Munkman, 22.cit., p.106. 

47. Williams v. Birm1n2ham Battery and Metal ComEanl, [1999] 
~Q~B7338 (C.A.J. WhIle a workman was, in the course of 
h1 .. s E~mployment, descending from an elevated tramway, 
belonging to his employers, his foot slipped and he fell 
to the ground, receiving fatal injuries. The employers 
had provided no ladder or other safe means of ascending 
to and descending from the tramway. It was held that 
the defendant was liable for negligence. See also 
Lov~ll v. ~lundells and T. Albert CromEton & Co. Ltd., 
[194..4] 1 K. B. 502. The plaintiff, a boiler-maker found 
soene planks for himself and set up his own staging to 
carl:-Y out an overhaul of boiler tubes on a ship. The 
employer was held liable for failure to i=>rovide planks. 
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In England, formerly the duty to take reasonable care 

in the provision of equipment did not ma.ke the employer 

liable for the negligence of a manufacturer or other supplier, 

since these were not persons, to whom he delegated his duty. 

The employer's lia.bility depended on, whether he exercised 

reasonahle care in purchase or hire. If an equipment of 

apparently good quality was bought or ~ired from a reputable 

manuf ac:turer or supplier, the employer was not liable for 

48 unknown defects. This law was changed by the Employer's 

LiabiU.ty (Defective Equipment) Act, 1969. This .a.ct makes 

an employer liable for negligence, i£ an employee sustains 

person.!ll injury in the course of his employment in consequence 

of a dE!fect in eqUipment, provided by his employer, tnough 

defect may be attributable wholly or partly to the fault of 

49 
a third party. The Act of 1969, thus, improved the rights 

48. Dav1e v. New Merton Board Mills Ltd., [1959] A.C.604 
(H.t .. ). )'lhile using a drift, manufactured by reputable 
ma}a~rs, a particle of metal flew off and struck a main
ten':lnce fitter's eye, causing injuries. The employers 
W'ere held not liable, as they had bought the tool from a 
rep\ltable source and had no means of discovering 1 ts 
lat.ent defect. 

49. See the Employer's Liability (Defective Equipment) Act, 
1969, Section 1 (1). See also Knowles v. LiverEool City 
~~!.£ll, [1993] 4 .\11 E.R.321 (H.L.). The respondent, 
employed by t!1e appellant council as a labourer fliQger, 
injured his finger/when a flagstone, he was manhandling, 
broke I causing him to drop it. The flagstone brok~, be
cause of a defect in its manufacture, which could not 
re~sonably have been discovered before the accident. The 
qUI:! Ht ion I to be decided, was whether flagstone was 
, eqttipment' for the purposes of Section 1 (1) of the 
Employer's Liability (Defective Equipment) Act, 1969, 
since 'equipment' referred to • plant' , which comprehended 

contd •.. 
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of the workman against his employer, in this regard, It 

made in-roads into the "fault" principle, the basis of lia

bility under common law for personal injury.SO The principal 

advantage of the employer's liability under the Act of 1969, 

from the workman's point of view, is that he is relieved of 

any need to identify and sue the manufacturer of defective 

51 equipment, provided by his employer. But the worker has 

to prove the "fault" of some third party, leading to a 

'defect' in the equipment. 52 

(f.n.49 contd.) such things as tools and machinery, required 
fox' the performance of a particular task and did not 
include articles, produced by the use of plant and 
machinery. It was held that the flagstone was 'equipment' 
for the purposes of the 1969 Act, as Section 1 (i) of the 
Act embraces every article of ,.,hatever kind, furnished by 
the! employer for the purpose of his business and not 
me~~ly for the use of his employees. See also, Coltman 
~~nother v. 8ibbX Tankers Ltd., ~986) 2 All E.R.65 

(Q.B.). A ship, owned by the defendant, sank off the 
coa,st of Japan. In an action by the plaintiff s, repre
senting the estate of a crew member, for damages under 
Sec:t.ion 1 of the Employer's Liability (Defective Equip
ment) Act/l959, it was held that a ship was 'equipment' 
fO.I:' the purposes of Section 1 (3) of that Act. 

50. Charlesworth, !!egligence (1977), p.634. 

51. lIintield and Jolowicz, ~ (1979), pp.175-176. 

52. Lord Wedderhurn, The Norker and the Law (1986). p.430. 
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The employer is not bound to provide all the latest 

safety devices for the safety of his workmen. But he 1s 

bound to take reasonable steps to protect them from injury 

in his s,arvice. 53 

'rhe employer is under a duty to provide competent 

staff_ A skilled employee may hold all necessary qualifi-

cations and act with reasonable care. But he may be defi-

cient in experience to deal with certain dangerous situations. 

If accid.~nts occur by their lack of experience, the employer 

is liable. 54 If a fellow-workman is likely to prove a 

source of danger to his fellow-employees by his habitual 

miscondu(::t, the employer is duty-bound to remove the source 

of danger by dismissal, if necessary.55 

----------------_._----------------
53. 

54. 

55. 

Sel~ '}~oronto Power Co. Ltd. v. Kate Pakistan, [1915J A.C. 
734 i:p.c.). A ',.,orkffian was killed by a block, falling 
from a travelling crane. The accident was c~us ed by the 
oVI~n/1nding of the chain, which hoisted the block. There 
was in existence a safety device, which would have pre
vented this overwinding. The employer ,.,as held liable 
for not adopting this device. 

Butler (or Black) and another v. Fife Coal Co. Ltd., 
rr~n2] A..C .149 (H.L.). The husband of the pursuer was 
kiLted by an outbreak of poisonous gas, while working in 
u·u~ coal-mine of the defendants. It was held that the 
de1:endants were liable, as they had failed in their duty 
to a.ppoint and keep in charge persons, com~tent to deal 
wit:h the dangers J arising in the mine. 

Bud:>cln v. Rid1e Manufacturing Co. Ltd., [1957) 20.B.348. 
orIt!l5l the de endants i employees had made a nuisance of 
himaelf to his fellow-employees, including the plaintiff, 
a cripple, by persistently engaging in skylarking. One 
daYr this employee indulged in horseplay, trapped up 
thE! plaintiff and injured him. The employers were held 
lia.ble, as they had failed to prevent such behaviour of 
thE!lr- employees. 



28 

The employer's duty also involves the duty to establish 

and enfo:C"ce a proper system or method of working. This system 

includes such matters as co-ordination of different departments 

and activities,56 the lay-out of plant and appliances for 

special tasks,S7 the method of using particular machines58 or 

56. 

57. 

58. 

'lIi150ns and ClXde Coal Co. v. En1lish, [1937] 3 All E.R.. 
~ (H.L.). The haulage plant 0 a coal-mine ~as negli
gently operated by the servant of the coal-mine, .... hile 
th·e 'iorkmen on the morning shift were leaving the pit, 
resulting in injury to a miner. In an action by the 
mi~~r. against the coal-mine, it was held that to provide 
a proper system of working is a paramount duty of the 
master and if it is delegated by the mast~r to his ser
vant, the former still remains liable. 

Gr"antharn v. New Zealand ShiPting Co. Ltd., [1940] 4 A.ll 
EJ~2S8, (K.B.). The plaInt ff was engaged in unloading 
a cargo of cheese from a hold of the defendants' vessel 
intlJ a barge, · .... hen a crate of cheese slipped from a sling, 
in ',,,,hich it · .... as being lowered, rolled along the deck and 
over the side of the vessel and injured the plaintiff, 
stilnding in the barge oolow. A fellow-servant of the 
pl."l,i.ntiff had been appointed to superintend the unloading 
and t.he defendants contended that if tl"lere ',ofas any 
neqllgence, it ',ofas the negligence of that fellow-s~rvant 
in failing to use thE! ropes and spars. It was held that 
the negligence, which caused the accident,. ·,.ras tnat of the 
dej:endant in failing to provide a safe method of working 
and they could not, therefore, avail themselves of the 
p14~<l of com .. non employment. 

Kilqollan v. ~illiam Cooke & Co. Ltd., [1956] 2 All 
E7R.294 (C.A."). The plaIntIff was employed as a strander 
in t:he defendants' wire-rope factory. She was in charge 
of ii machine, which consisted of a long barrel, w:'lich 
rev()lved at eight hundred revolutions a minute and "..w-hich 
contained some eighteen bobbins, to each of 'Ahich was 
att<l.ched a strand of wire. As the barrel revolved, the 
stnt."1.ds were drawn to one end and twisted together into 
a. torJ.re-rope by the rotation of the barrel. The machine 
v,'a.l;\ cnly partially fenced. The plaintiff, who ..."as stand
in9 .1n front of the moving machine, was struck in the eye 
by cl small particle from a bro~ken wire and was blinded. 
He ~/as held to be ent.itled to recover damages for ne~li
gence from the defendants, because they had knowledge 
of t.he risk and reason to foresee injury to their work
peo91e, as a result of it and had failed to take reason
able care for the safety of the plaintiff. 
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59 carryin;1 out particular ?rocesses, the instruction and 

supervision of inexperie~ced workers 60 and the general con-

ditions of work, covering such things as fire precautions, 

ventilation, lighting and washing facilities. 61 In setting 

up and enforcin9 the system, due care and skill must be 

------------~----~---- ._-----.---
59. r.~_~ch v. TelegraEh Construction and '1aintenanc~ _Co. Ltd., 

(1949] 1 All E.R.4S2 (K.B.). A factory workman, while 
operciting a double grinding machine without wearing 
goggles, suffered an injury in his eye from a piece of 
metal, sent out by the machine. The employer '4tas held 
to have failed to provide a safe system of work in not 
gu.1ding the workmen to use goggles. 

60. ~ v. Slough Metals Ltd., [1974] 1 All S.R.262 (C.A.). 
Tht~ plaintiff was em;>loyed to remove molten metal from a 
furnace by means of a ladle in the defendants' factory. 
HE! 'NdS trained for that work for some weeks and during 
th,~t: time no goggles were provided or ..,orn or instructed 
tc,OE~ worn. But later on, goggles began to bt~ provided. 
But (lS there was no persuasion or insistence with regard 
to 'the use of goggles, the plaintiff stopped using them. 
'Jih.lle thus working without goggles onei:lay, some of the 
mol·ten metal was thrown up into his eyes. It was found 
th·:lt the plaintiff would have ~orn the goggles, if he 
were instructed to do so in a firm manner with super
vi3.ion. So the defendants were held liable for breach 
of their common la~ duty to maintain a reasonably safe 
sY3tem of work by giving the necessary instructions and 
en£orcin.} them by supervision. But the damages, the 
pla.intiff could recover, ~as reduced by 40 percent, con
sidering his contributory negligence. 

61. Nc~nlee v. Nation~l Coal Board, [1972] 3 ~ll E.R.I008 
(H.L.). The respondents provided no adequate washing 
fac.llities to the appellant, engaQed in cleaning out 
br:ld~ kilns, which exposed him to clouds of abrasive 
brick dust and caused him dermatitis. The respondents 
we):(? held lidble to the appellant, because the respon
dent.s· breach of duty had materially contributed to his 
injury, in the absence of positive proof by the respon
den~s to the contrary. 
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exercised by the employer for the safety or the workmen. 62 

It is the personal duty of the employer to see to the safety 

of the system of work. He cannot escape liability by jele-

gating performance of the duty to someone else. 53 ',>/here 

the Norkmen are engaged in dangerous operations, the employer 

does not discharge his duty to provide a safe system merely 

by the provision of protective equipment. The em;>loyer 

should see that the workmen are instructed to use it or its 

64 use made compulsory by proper order. If the harm, liable 

62. 

63. 

64. 

John Munkman, 22.£!l., p.132. 
~ilsons and Clyde Coal Co. v. English, supra, n.56. See 
also Mc Dermid v. Nash Dredging and Reclamation Co. Ltd., 
[1987] 2 AI! E.R.878 (H.L.). The defendants employed 
the plaintiff as a deckhand in the course of dredging 
operations, carried out by them and their parent company. 
tlhi le working on a tug,oilffied by the parent company under 
the '::ontrol of a tug-master, employed by the parent 
company, he was seriously injured. It was held that the 
duty to provide a safe system of work was a personal or 
non·-delegable duty, which was broken by the defendants. 
So t:!1e defendants were liable to the plaintiff for damages. 

Nolan v. Dental Manufacturing Co. Ltd., [19581 2 All S.R. 
4i~-rMancfiester AssIzes). The plaIntiff, emp!oyed by the 
defendants as a tool-setter, lost his left eye, -..,hile 
shaq:>ening tools without goggles. The defendants were 
held liable for breach of their com.l1on law duty not to 
expose the plaintiff to unnecessary risk, because the 
de.f:mdants were obliged not only to provide goggles but 
al,so to instruct and supervise the work .. nen so as to make 
them use the goggles and the defendants had done none of 
these things. See also Pape v. Cumbria County Council, 
(1992] 3 All E.R.2l1 (a.B.D.). The plaIntIff, a cleaner~ 
Hmployed by the defendant, contracted dermatitis from 
sust,lined exposure of the skin to the cleaning products. 
She was held to be entitled to damages, as the defendant 
IHd not warned the cleaner of the danger of dermatitis 
f ['()IU the sustained exposure of skin to the cleanin'J pro
ducts and instructed her to wear the protective gloves, 
provided at all times. 
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to occur-, if the equipment ..,ere not '",om. is very serious, 

the USt~ cIf protective equipment should be ensured by super

vision. 65 

l .. iabili ty of the employer at common law may arise in 

more taarl one way. Liability arises, when injury is caused 

to a worY.man by the employer's own negligence. For example, 

if the ,:!mployer carries on dangerous industry or operations 

without establishing a safe method of work and t~ereby 

i j h · km hill liable. 66 causes n ury to ~s wor an, e s persona y 

Liability also arises for the acts of his workmen, which cause 

injury to the fellow-· .... orkman. For example, if one workman 

injures another by handling a crane carelessl." the em?loyer 

67 
is liable to compensate the injured workman. 

Known as the employerts vicarious liability.68 

Thi s is 

Formerly, 

69 
though the employer was vicariously liable for the acts 

of his .vorkmen to third parties, he was not so liable to his 

----_._------ -----.---
65. Bux v. Slou~h Metals Ltd., supra, n.60. See also 

Not~. v. !)entaI Manufacturing Co. Ltd., supra, n.61. 

66. John Munkman, £E.cit., p.l. 

67. Ibid. 

68. Ibid. 

69. 'I'hE! doctrine of vicarious liability was set up to pro
tect. the interests of strangers on the basis that in the 
eyes of an outsider, master and servant are one. But 
it could not be applied to insiders or workers, because 
th€!y had agreed to accept the risk. See John Munkman, 
~.cit., p.S. 
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own wOrk;'f\l~n for the negli::Jence of the fellow-workmen. -rh.i s 

was becall:3e of the application of the doctrine of common 

employment. According to this doctrine, a workman, by his 

contract of employment. 1s deemed impliedly to have a]reed 

to run the risk of negligence on the part of fellow-workman 

70 in common employment with him. This doctrine was a 

ref lecti(~n of the early nineteenth century, dominated by . 
the economic theory of laissez-faire. The theory meant that 

the welfare of the community was best served by leaving each 

individual free to pursue his own interests. 30,.if a work-

71 
man entered a dangerous employment, he accepted its risks. 

He had to look after himself, as though he were a free agent. 

The mere relation of employer and workman did not imply an 

obligation on the part of the employer to take more care of 

the workman ti-lan he might reasonably be expected to do of 

72 himself_ The employer had to take only reasonable care 

70. The doctrine was oriqinated by the decision of the House 
of Lords in priestley v. Fowler, [1835-42) All E.R. 

Rep.Ex.449 (Exch.). The plaintiff, employed by a 
butcher, was directed to take certain goods in a van, 
driven by another servant of the defendant. Owing to the 
overloading of the van, one of the wheels of the van gave 
way and the plaintiff was injured. It was held that the 
plaintiff was under a duty to act with due diligence to 
secure his safety, because he knew that the van was over
loaded. 

71. John Munkman, 2E.cit., p.3. See also J.N.Mallik, Law of 
wor~~~s comp!nsition in India (1972), p.IX. 

72. ~!tlex v. Fowler, supra, n.70 at 451, E!! Lord 
.;binqer C. B. 
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for the safety of his workman by employing competent fellow-

73 
workmen and supervisors. He should not be deemed to have 

contracted to indemnify the workman against the negligence 

of a fellow-workman.
74 

the doctrine of common employment resulted in hard-

ship t.O 'oIorkers. ~vorkmen# who had never heard of one another 

nor had the faintest relation with one another # were held to 

be in common employment. If one was injured by the negli-

75 gence 1:>.1: the other, the injured had no title to damages. 

The first breach in England in the application of the doctrine 

of corrunl:>n employment was made by the Employer's Liability 

73. 

74. 

Sel! Hutchinson v. York, Newcastile and Berwick !u:y Co. 
(lBSO) 5 Exch. 343. In thIs case, two traIns" belongIng' 
t.o the same rai l·..,ay company} had collided. The plaintiff, 
a l:"il.i.lway employee, travelling on duty in one of the trains, 
brought his action against the company, alleging negligenCE 
on t:he part of both engine-drivers. The company pleaded 
that both engine-drivers were fellow-servants of the 
pl':lintiff and were fit and competent persons. The plea 
wa~1 held good by the court. 

Y07~lg v. Hoffman Mfg. Co., (1907) 2 K.B.646 (C.A.) ~t 
6! ~~j Kennedy. L.J. The plaintiff, a boy of fifteen" 
was n ured through his arm being caught by a circular 
saw, while working in the defendant's engineering ~orks. 
The question, to be decided, was whether the defence of 
common employment could be raised in a case, where the 
vOJ:')onan had been injured by the negligence of the emplo
ye:r.t. foreman to give proper instruction. It ""as held 
tha.t ~ where a master employs an inexperienced workman 
upon dangerous work, it is his duty to instruct and 
caution him. The master may delegate that duty to a 
con':::petent person. If he does so, he will not be liable 
for .;1:0 injury to the workman, resulting from the negli
gence of the delegate in not properly instructing him. 

75. F.P.Walton, supra, n.3, at p.39. 
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Act, 18S().16 This Act, however. excluded the application 

77 
of the doctrine only in certain specified cases. The Law 

Reform (Personal Injuries) Act, 1949 finally abolished the 

78 
doctrint~ of common employment. Any agreement in a con-

tract ()f service or apprenticeship or any collateral agree-

ment was declared to be void in so far as it would have the 

effect of excluding or limiting the liability of the employer 

79 for thE~ negligence of fellow-servants. Smith v. British 

80 
Europe.m Airwaxs Corpn. is a case, which illustr.:t.tes the 

appliccltion of this Act. An air~ays employee, whilst being 

carried 1n an aircraft, was killed in a collision, due to 

the ne~11igence of his fellow-servant, the pilot. He had 

entered into a pension scheme, collateral to his contract of 

servicoE~. One of the terms of the scheme was that the 

employors were not to be liable for damages or any other 

payment except the benefits under the scheme. This clause 

was held to be void. An employer, therefore, is liable for 

76. Th~~ legislation in India, in this respect, is the ~mplo
yer~' Liability Act. 1938. 

77. See Employer's Liability Act. 1880, Sections 1 and 2. 

78. Se.:! the Law Reform (Personal Injuries) Act, 1948, 
Sect.ion 1 (l). 

79. ~., Section 1 (3). 

80. [19Sl] 2 All E.R.737 (K.B.). 
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the negligence of his workmen towards one another in the 

same way as he is liable for their negligence towards the 

world at large. 81 In general l the effect of the Act of 

1948 is that the employerls personal liability and his vica-

rious l1,lbility have been integrated into a single general 

duty. The employer, acting personally or through his · .... ork-

men or agents, must tak~ reasonable care for the safety of 

his workman. 82 

During the currency of the Employer's Liability-\.ct, 

1880, an attempt was made to defeat its object by introducing 

the doctrine of common employment under another fori.l viz. 

the defence of volenti !22!! fit injuria. This defence in-

volved the plea that the workman had voluntarily assumed the 

risk ()f dangerous work and, therefore, the employer '",as not 

liable. It was raised in Smith v. Baker & sons. 83 But 

- ---------.------------
81. .]c)hn Munkrnan, 00. ci t.. p.91. --82. td., pp.l-2; See Broom v. Morgan, [1953] 1 All S.R.S49 

rc.A.). The plaintiff and her husband were em~loyed by 
the defendant to manage and work in a beer and wine house. 
Th.e plaintiff was injured thr;:>ugh the negligence of her 
husband in the course of his employment. It · .... as held 
that, where a servant, while acting in the scope of his 
employment, negligently harms another, the fact, that his 
relationship to the injured person is such that suitcanno 
be brought against him, does not relieve the master from 
liab.ility, because the master' 5 liability for the ne';]li
gence of his servant is not a vicarious liability but a 
liab.ility of the master himself. 

83. [1891] A,C.325 [H.L.] The plaintiff was employed by 
caibiay contractors to drill holes in a rock cutting 
near a crane, worked by men, employed by the contractors. 
The crane lifted stones and at times swung them over the 
plaintiff·s head without warning. The plaintiff was 
fully aware of the danger, to which he was exposed. A 
stone fell from the crane and injured the plaintiff. 
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the House of Lords rejec1:ed the argument that the plaintiff 

had tal(en the risk of injury with his eyes open. They held 

that it: was not enough that the plaintiff, knowinq of the 

r1sK.# (!arrJ.ed on with his risk. It must be shown that he 
84 

consentf~d to take the risk upon himself without compensation. 

The principle of vol~ ~ fit injuria is now given so 

narrow cm application that it rarely affects a person in 

relation to his employment. 8S 

An accident may be caused by the fault of the employer 

and the workman's failure to take reasonable care for his ~~ 

84. Ibid. 

85. ~~~ v. Rowley Regis Borough Council, [1944] 1 All 
E.R.465 (C.A.). The plaintif~employed by the defendants 
for 90ing round the streets, collecting leaves and rubbish/ 
wa~J ctrdered to take an unruly horse for the purpose. ~e 

carl:-led out the order I after protest. The horse ran away 
and the plaintiff was thrown out of the cart and injured, 
It was held that volent! non fit injuria did not apply, 
as it. was no part of the plaintfff's employment to manage 
unl~ly horses. See also ~ington v. Ironbridge Metal 
Worlts Ltd., [1952] 2 All E.R.l1 1 {Salop AssIzes}. WhIle 
fightIng a fire at the defendant's factory as a part-time 
fireman, the plaintiff was injured by a dust explosion, 
ca'llued by the exceptional danger of fire and explosion, 
wh.i.ch. the defendants had created on the premises by not 
removing accumulation of aluminium and carbon particles. 
It ~ra.s held that volent! non fit injuria applied, only 
if the plaintiff had consente~o assume the risk without 
compensation/after appreciating fully the dangerous cha
racter of the risk. See also Morris v. Hurray and another 
[1990) 3 All E.R.801 (C.A.). A passenger, who appreciated 
th€l risk, he was taking in embarking on a joy.cide with a 
pilot, whose drunkenness was so extreme that to go on the 
fllqht was like engaging in an Obviously dangerous opera
tlc>l1, was held to be barred by the defence of volenti non 
fit; injuria from claiming damages for personal injury,
sust:a.fned In a crash, caused by the pi lot's negligence, 
beC:<l'l.:-se. in such circU!'Tlstances, the passenger had,..! thereby.; 
implicitly waived his right to damages. 
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safety. Under the old law, in such cases, the employer 

could free himself of all liability by taking up the defence 
86 

of cont r1butory ne.Jllqence. This rule was changed by the 
87 

Law Reform (contributory Negligence) Act, 1945. Under this 

Act, the workman is entitled to recover damages, reduced in 

amount, according to the extent of his own negligence. Thus, 

where both parties are to be blamed for an accident, the loss 

is shared between them, in proportion to their respective 
88 

degrees ·:>f fault. In other words, if the workman's negli-

gence was one of the causes of accident, he is no longer 

defeated totally, in an action for damages. He gets reduced 

damages. 89 

86. Conttibutory negligence of a workman does not depend 
upon any duty of care to the employer. A workman is 
guilty of contributory negligence, if he can foresee 
that his conduct may expose him to injury. Unless the 
workman's conduct, though blameworthy, does not contri
bute to the accident, it is irrelevant. John Munkman, 
2E'~" pp.601-602. 

87. See Law Reports Statutes (1945), p.221 

88. W.F. Frank, "Employers' Liability In Great Britain", 
18 Law and Contemeorary Problems. 320 at 326 (1953). 

89. Davies v. Swan Motor Co. (Swanesa) Ltd., IT 949J 1 All 
E.R.620,. (C.A.). An employee of the Swanesa Corpn. was, 
contrary to regulations, riding on steps, attached to 
the offside of a dust lorry, belonging to the CorporationJ 
when an overtaking omnibus, the property of the defen
dants, collided with the lorry. The employee was struck 
by the omnibus and he died. It was held that the driver 
of the omnibus was guilty of negligence, but the deceased 
was guilty of contributory negligence, resulting in 
apportionment of liability. See also the Law Reform 
(Contributory Negligence) Act, 1945, Section 1 (1). 
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Under cormnon law, if death of a workman was caused by 

an industria.l injurYI the right to sue did not pass on to 

the hE~irs or legal representatives of the workman. This 

principle is comrnonly known as a.ctio personalis moritur ~ 

perSOlld, which means that d. personal action dies with the 

person. The application of this rule resulted in serious 

hardship to the dependants of poor persons, dying as a result 

of acc:Jdents. This rule was modified in England by the 

Fatal Accidents Acts. 90 Now the specified dependants of a 

deceased workman have a right of action for damages for 

wrong.tul act, causing death of the workman. 91 This right 

92 
of actJon may include a claim for damages for bereavement. 

The concept of employer's liability at English comrnon 

law, based on employer's fault, was applied in India also.
93 

94 In Elizabeth C. Blanchetta v. Secretary of State for India, 

the Allahabad Hiqh Court imported the doctrine of common 

employment, prior to 1880 in England. There was a collision 

90. H.K . .3aharay, Industrial and Labour Laws of India (1937), 
p.26S; Horatio Vester and Hilary Ann Cartwright, Indus
.~!al Injuries. (1961), Vol.1, p. 4. The Fatal Accidents 
Acts 1846 1 1864 and certain Sections of Fatal Accidents 
Act;, 1959 have been repealed by the Fatal Accident s .l\.ct, 
1976. See Halsbury' 3 Statutes I (1989), Fourth Sdi tion, 
v C) L :31, p. 21 2 • 

91. Fat~l Accidents Act, 1976, Section 1. 

92. ~., 3ection 1 A. 

93. H.K. Saharay, 2E.c1t., p.265. 

94. (1912) 9 A.L.J. 173. 
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between two passenger trains. The deceased was a driver on 

one of the two engines, ioIhich collided. In the suit, filed 

by the legal representative of the deceased, a Division 

Bench of the Allahabad ~igh Court held that in this country, 

wheretnere was no legislation analogous to Employer's 

Liability Act, a servant had no cause of action against his 

master .for the neglect of another servant in the common 

employment of the same master notwithstanding the fact that 

the servcmt, suffering injury and the servant, whose neglect 

caused ~he injury, were in emiJloyment of dissimilar nature. 95 

A miles~one 1n the field of abrogation of the doctrine of 

common employment in India was made in the recommendation of 

the Royal Commission on Labour in India. The Royal Co~-

saion reQarded both the doctrine of common employment and the 

doctrine of volent! non ill injuria as inequitable. 96 This 

paved the way for the Employers' Liability Act, 1938. It 

abrogated, to a considerable extent, the scope of the doctrine 

97 of co~non employment. However, the Privy Council in 

95. This view was followed in T.J.Brockle Bank Ltd. v. Noor 
Ahl1lE!de, 42 C.W.N.179. For contrary vIew, see secretary 
o£state v. Rukhminibai, A.I.R.1937 Nag.354. 

96. See the Report of the Royal Commission on Labour (1931), 
p.31.4. 

97. Se~~ the Employers' Liability Act, 1938, Section 3 (d). 
It reads as fo110ws:-
"WhE,re personal injury is caused to a workman by reason 
of any act or omission of any person in the service of 
th~ employer dor.e or made in obedience to particular 
inst.ructions given by any person to whom the employer has 
del.€!tJated authority in that behalf or in the normal per
formance of his duties, a suit for damages in respect of 

contd .•• 
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98 Counci! v. Constance Zena held that the scope of the section 

in the Act of 1938, abrogating the doctrine of COJwnon employ-

ment l was limited and the defence of common employment ~as 

99 still available to the employer. The decision of the 

Privy Council was, mainly, due to ambiguity in the lang~~aqe 

of the abrogating provision in the Act of 1938.
100 

50 this 

101 
provision was substituted by the Amending Act of 1951. 

Any provision, contained in a contract of service, excluding 

or limiting the liability of the employer by the application 

of the doctrine of common employment, was declared void. 102 

(£.n.97 contd.) the injury instituted by the workmen or by 
any person entitled in case of his death shall not fail 
by reason only of the fact that the workman was at the 
t.llT'112 of the injury a. workman of, or in the service of, 
or ~ngaged in the work of, the employer". 

98. A.!.R.1950 P.C.22 at 24. In this case, on account of 
collision, a fireman of one of the colliding engines 
died and the suit for damages against the Governor 
Genl!ral-in-Council was brought by the heirs of the 
deceased. It was held that Section 3 (d) of the Emplo
yers' Liability Act, 1938 does not deprive the employer 
of the plea of com~on employment in defence in a suit 
hy a workman for damages. The clause covers and takes 
away the defence only where the claim is based on two 
c:!asses of negligence I namely, where the act or omission 
cocnplained of, was done or made by the fellow-workman 
(1) in obedience to any rule or bye-law of the employer 
or (li) in obedience to particular instructions, given 
by a. person, either by virtue of authority, delegated 
by the employer in that behalf or in the normal perfor
m3.oce of such person·s duties. 

99. 'rn~ aforesaid vie'~ was followed by the Allahabad High 
C,ourt in Dominion of India v. Kanlz Fatima, (1961) 2 
L.L.J.197 (All.). 

100. S~.l":')l:-a, n. 97. ----
101. See the Employers' Liability Act, 1938, as amended by 

the Act of 1951, Section 3 (d). 

102. Id., Section 3 A. -



41 

Furthet"# the workman's action for damages cannot be defeated 

by the application of volenti ~ fit injuria, unless the 

employe~ proves that the risk was fully explained to and 

understood by the workman and the workman voluntarily under

took t;'.a same. 103 As under En:;lish common la..", toe employer 

should take reasonable care for the safety of his.Alorlcman. 104 

He should ensure that the premises, where the men are work-

ing, are reasonably safe. His duty, in this respect, is 

not limited to unusual dangers nor is it disc:iarged by giving 

warning of the hazard. He snould maintain the work pr~mise9 

in a!i :3afe condition as reasonable care by a prudent employer 

can mako them. 105 

'rhe Indian Fatal Accidents Act, 1855. largely modelled 

on the English Fatal Accidents Act of 1846, provides for pay-

106 ment OJ: damages to certain heirs of the deceased person, 

103. !5!., Section 4. 

104. See Rajan v. Union of India, 1991 (2) K.L.T.604; Official 
LiauIdator v. K.S.E.B., 1990 (1) K.L.T.256. ---a.; _ 

105. J.~.Pareira v. 2astern ~atch Co. Ltd., (1985) 1 L.L.J. 
~f:2-(Bom.). A saleman, working in a watch company in 
the ground floor, was found unconscious in the third 
floor and died in hospital. It was argued that the sale-

man's climbing three flights of stairs accelerateu his 
deat.h, ·..rhich could have been avoided, i£ lift were pro
vided. It was held that the obligation to provide a 
s{lie place for work does not include prov.ision of lift. 

106. Trw action for damages under the Act of 1855 shdll be 
fOl~ the benefit of only the husband, wife, parent and 
c:lild of the deceased. See the Fatal Accidents Act, 
lH~j 5 ~ Section 1 A. In England # brother, sister, uncle 
and aunt of the deceased and the issue of such relatives 
have been included in the list of heirs. See Fatal 
A,::cidents Act l 1959, section 2. The Indian Fatal 

contd .•• 



whose dedth was caused by the tortious act. :>f another'. 107 

108 Thus, tt".I.ls Act helps the specified dependants of a 

deceased workman to claim damages for the death of the 

latter, provided it Oolas cat:.sed by the actionable ... rong )f 

109 the employer. 

'rhus, attem?ts. both statutory and judicial, have 
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been made in England and India, from time to time tJ resist 

the def,ances against employer's liability at common law. 

But nothing was done ~o change its basis on the employer's 

fault or negligence. 30, em?loyer's liability at common 

law proved to be of little use to the injurej workman, as 

it was vE~ry difficult for the workman to prove the em~loyer's 

fault in a court of law.
110 Further, before the Industrial 

Revolu~lon, industrial accidents were caused, generally, by 

the neqligence of the employer or his workmen. A workman, 

(f.n.l()~ contd.) Accidents~ct, 1855 snould be amended, in·· 
eluding in the list of heirs 'minor brothers and sisters, 
dl:!pendent upon deceased elder brother'. See :Je«an 
Hild.chand v. Delhi Hunicipality, A.I.R.1gel Qel. 71 at 
74·TD."B~. . 

107. Fatal Accidents Act, 1855, Section 1 A. 

108. Ibid. 

109. H.Ie. saharay, ~.ci':.., p.265. 

110. surdl Rai Choudhur i, 30cial Securi tx in India. and 
!3J:":it.ain (1952), p.8;' J.N. Mallilt, supra~ n.71; Deepak 
mlatnagar, Labour Welfare And ~ocial Security Legis
lation In India. (1984), p.S6. 
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injured by such accidents had a remedy. thoug~ insufficient. 

at common law, where the basis of employer's liability was 

his ne~ligence. But, after tne Industrial Revolution, 

industrial accidents oe-lan to result from unfores~'able mis

haps or lmtoward events, «hich did not have any connection 

with the negligence of the employer or his workmen. In 

such cas.~s, the employer's liability at comnon law, based 

on negligence, could not provide a remedy to the injured 

workman. 1ll 

~abi~!ty of employer in absence of negligence 

The insufficiency of the employer's liability at corrrnon 

law to provide adequate relief to workmen for industri::.l 

injuries forced the jurists to evolve ~ ne~ principle of 

liability that would facilitate recovery of compensation for 

industrial injuries without the need to prove negli(,Ience on 

the part of the employer, by his workman. This led to the 

emergence of "the principle of occupational riSK". Accord-

1ng t() .i t, the employer, who sets up a factory, creates an 

agency~ likely to cause industrial injuries through no fault 

of his or his workmen. 30, when industrial injuries are 

caused to workman, justice requires the employer to compensatl 

111. ItNas out of the local customs and habits of peaceable 
.Life in England that the royal judges., going on assize, 
qradually developed the common law. They could not be 
expected to anticipate the chan]es, brought about by 
technological developments. Horatio Vester and Hilary. 
Ann Cartwright, £E • .s!l., p. 2. 
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the WOJ:-Kman. 112 The employer, that bears the burden of 

deprecia.tion and destruction of the plant and machinery, has 

113 also to bear the burden of repairing the human machine. 

Upon this principle of occupational risk were founded the 

Workmen' 5 Compensation Acts of England, starting from the 

Act of 1897. 114 These Acts introduced the concept of no-

fault liability. Accordingly, the employer became liable 

to comf~nsate his workmen for industrial injuries, whether 

he was negligent or not. The wor~~an was ex~ecte~ to esta-

blish only that he had been injured by an accident 'arising 

115 out of and in the course of his employment' . But the 

112. !t.O, supra, n.l, p.S; Report of the National Corrunission 
on LabOUr, (1969), p.162. . 

113. J.M. Malli~k, supra, n.71, p.4. 

114. Infra, n.118. ILO, 3E,.ill., p.S; Report of t~e National 
~~Ission on Labour, 3E,.Si!., p.162: K.D.Srivastava, 
En~)lo¥ees' State Insurance Act (1991), p.7. The work
IDEm's compensation legislation has been justified by 
otber theories like 'social cost', 'social compromise' 
and • status' also. See K.L. Bhatia, Administration Of 
~ol'kmen' s Compensation Law (1986), p.26; The fact. that 
a worker was almost remediless at common law, was not 
grasped by the legislators of various countries, until 
1 at.e nineteenth century. The publication of 'Das 
Ci:Lpital' by Karl M.arx and the emergence of trade unions 
in the late nineteenth century hastened the pace of 
legislation. K.L. Bhatia, 3E,.£!!., pp.20, 21. 

115. ~-Jorkmen' s Compensation Act, 1897. Section 1 (1). For 
discussion of the phrase 'arising out of and in the 
course of employment', see infra, Chapter 4. 
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workman had no title to compensation, if the accident was 

due to ~is serious and wilful default. 116 Thus, the common 

law doctrine of contributory negligence continued to be a 

117 defence to the employer. :ihere the injury 'lias cal.se,j hy 

the per30nal negligence or wilful act of the employer or of 

some pen.on, for ',oIhose default. the employer was responsible, 

the workman could either bring an action under common law or 

claim compensation under the Act. 118 The employer was not 

116. ~()I"~~en' s Compensation Act, 1897, Section 1 (2) (c). 
It reads, "If it is proved that the injury to a workman 
1:; clttributable to the serious and wilful misconduct of 
th,it; workman, any compensation claimed in respect of 
t!1'1t. injury shall be disallowed". But under the 'Ilor)c
lTltm's Compensation Act of 1906, if the injury, caused 
b~, t.he serious and '..,-ilful misconduct of the workman, 
rt!sulted in his death or serious and permanent di3able
m.mt~, compensation was not disallowed. workmen's Com
pmu,ation Act, 1906. Section 1 (2) (c). It reads, "If 
il: j,s proved that the injury to a workman is attributable 
tC) t.he serious and wilful misconduct of that ',oIorkman, 
any compensation claimed in respect of that injury shall, 
wlless the injury results in death or serious and per
rnaJlent disablement, be disallowed". 

117. P.,:). Atiyah, Accidents, Compensati~n and tl:e Law (1975), 
p.J18. 

118. 'tlOl~kmen' s Compensation Act, 1897, Section 1 (2) Cb). 
It: ['eads I "'''hen the injury was caused by the personal 
nE~gligence or wilful act of the employer or of some 
p~~rson for whose act or default the employer is respon
sJ.ble, nothing in this Act shall affect any civil 
liilbility of the employer, but in that case the ·"..orkman 
may, at his option, either claim compensation under this 
A.c:t: or take the same proceedings as were open to him 
bt:li:ore the commencement of this Act: but the ~mployer 
shnll not be liable to pay compensation for injury to a 
'IwrKman by accident arising out of and in the course of 
trlEI employment both independently of and also under this 
Act., and shall not be liable to any proceedings indepen
dently of this Act, except in case of such personal 
negligence or wilful act as aforesaid". 
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liable t.o pay both common law damages and compensation under 

the ACt.. 119 The 'dorkmen's Compensation Acts120 continued 

the corrunan law principle of employer's liability. But they 

containf)(i no provision for compulsory insurance of the 

liability of the employer. Hence,the receipt of compensa

tion by workmen for industrial injuries was uncertain. 121 

The Insurance Scheme 

Insurance on a national basis was introduced in 

England in 1946. Steps were/then/taken to incorporate 

industrial insurance into the general system of insurance, 

in which the State plays an integral part. This has resulted 

in a series of Acts, known together as the National Insurance 

(Industrial Injuries) Acts, 1946 to 1960. 122 These Acts 

119. Ibid. 

120. LEl. the Act of that. name of 1897, 1900, 1906, 1918 and 
the Acts that may be cited together as the workmen's 
Con~nsation Acts, 1925 to 1945. See Horatio Vester and 
Hllary Ann Cartwright, ~. cit., p.5. The workmen's 
compensation law was consoITcI'ated in the Workmen's ~OM
pensation Act, 1925, after a series of amendments. See 
JClhn Munkman, £2.£!l. I p.16. 

121. Sun!l Rai Choudhuri, supra, n.ll0, p.3l. 

122. i.e. National Insurance (industrial Injuries) Act, 1946, 
National Insurance (Industrial Injuries) Act, 1949, 
National Insurance Act, 1951, Family Allowance and 
National Insurance Act, 1952, National Insurance Act, 
1954, Family Allowance and National Insurance Act, 1956, 
Nat.ional Insurance Act, 1957, National Insurance (No.2) 
Act" 1957, Family Allowance and National Insurance Act, 
19::'9, National Insurance Act, 1960 and may be cited 
tc,gether as the National Insurance (Industrial Injuries) 
Acts, 1946 to 1960, so far as they relate to the 1946 
Act. Horatio Vestel' and Hilary Ann Cartwright, ~.cit., 
p.5. 
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introduced a ne".., 9chem~ of compulsory insurance against. 

industrial injuries. 123 The scheme is now financed by tne 

National Insurance Fund~ which is composed of contributions 

payabl'~ by employers~ employees and supplements ... provided by 

The insurance scheme differs fundament~lly 

from tne scheme under the Workmen's Compensation Acts in 

that c(:>mpensation is payable from the National Insurance 

Fund. 125 The liability for compensation is shifted from 

126 the employer to the Fund. Thus, there is a s~aring of 

liability between the State~ the employer and the ·...rorkman 

instead of the sole liability of the em;>loyer. The principle 

of social insurance is substituted for the principle of 

employcJ:"' s liability. The liability for compensation under 

the inSUI"anCe scheme is also based on no - fault theory as 

127 the OnE! under the Workmen· s Compensation A.cts. 3ut,tis 

wider" t~han the one under the latter ~ because the emr.>loyer is 

liable, if an accident, causing personal injury, has arJsen 

123. SE!E! HalSburr s Laws of England (1982), Fourth Edition 
Vc)1.33, p. 2 6. The NatIonal Insurance (Indu stri '21 
Injuries) Acts,.J 1946 to 1960 were consolidated by the 
National Insurance (Industrial Injuries) Act, 1965/whi~~/ 
together with its supplementing Acts upto 1974.1i5 no',,", 
incorporated in the Social Security Act, 1975. 
~.~bUry·s Laws of 2ngland, supra, n.123, pp.206, 208. 

124. ~OI p.508. 

125. ~; ... p.360. 

126. I.L..O, ,2E.cit., p.12. K.D.Srivastava, ~.cit., p.S; 
Robert M. Ball, Social securitl Today ana Tom0rrow 
(1978), p.12. 

121. ~bury·s La~s of Sngland, supra, n.123, p.364. 
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in the (:ourse of employment. The injured workman need not 

furthel~ prove that t:le accident has also arisen out:. of 

employ~entisince an accident, arising in the course of 

employment, is deemed, in the absence of evidence to the 

128 cont I'al~y I al so to have arisen out of employment. The 

new typH of liability, under the social insurance scheme I has 

superseded the principle of employer's liability under the 

129 'I'lorkmen' 5 Compensation Acts. 

As in sngland, in India also, the inadequacy of the 

employer' s f,~ult-.::lase.j liability at common law necessitated 

creation of do ne"" employer's liability, independent of his 

fault. The i'lorkmen's Compensation "~ct., 1923 introduced 

such no-fault liability of employer for compensation. As 

under the 2n::;lish Ilorkrnen's Compensation A.cts, the workman 

need not prove employer's fault for obtaining compensation 

-------------------------------------------------
128. !2. # p.37!. 

129. The new system of social insurance was brought into 
operation on the 5th July, 1948 by the National In
surance (Industrial Injuries) Act, 1946 (Appointed Day) 
order, 1948. On this date, workmen's compensation 
ceased to be payable in respect of any employment on 
o.r:" after that date and the Workmen's Compensation Acts, 
1925-1945 were accordingly repealed. The dividinq line 
bet,\~een workmen's compensation, on the.' one h3.nd and 
social insurance, on the other is drawn in respect of 
employment before and employment on or after this date. 
But. as incapacity on or after this date may be the result 
of employment before it, it was provided t':1at the :-lork
men's Compensation Acts are to continue to apply to 
cases, where the right to compensation arises or h~s 
arisen in respect of employment before this date. 
Eoratio Vester and Hilary Ann Cartwright, 2E.~" 
pp.i-8: See also Halsbu£r's Laws of England, supra, 
n.123, p.206. 
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under tna Indian Act of 1923. ~e can recover compensation, 

if he proves that h~ has sustained an ~ccident, ari sir,~ out 

130 of and .in the course of ~mp1oyment. 

is not 1.1a.ble, if the injury is caused by the worker's neinq 

under the influence of drink or drugs or his ·.,ilfu1 disobe-

dience of safety rules or wilful removal or disregard of 

safety guard or device except in the case of injuries, ~~ich 

result in the death of the workman. 131 As under t: .. e EnJlish 

Workmen's Compensation Acts, the Indian Act of 1923 does not 

have any provision for compulsory insurance of employer's 

liab.ility. Absence of insurance coverage may be a f3.cto~ 

132 leadinq- to evasion of liability by the employer. The 

enactment: of the Employees' State Insurance Act, 1948 re-

medias this defect, in so far as those · .... orkmen) covered by tne 

Act)ge·t compensatory benefits from the ~mployees' State 1n-

surancl~ Corporation. 133 Like the National (In6ustrial 

130. Workmen's Compensation Act, 1923, Section 3 (1). See 
!.orl~s Manager, C. & il. Shop v. Mahabir, A.I.R.1954 .~ll. 
1J2,where it was held that the liability under the 
''iorkmen' 5 Compensation Act, 1923 is not a liability, 
which arises out of tort. It is a liability, which 
springs out of the relationship of master and servant. 

131. I(i. I Section 3 (1), proviso (b). For the position in 
England, see supra, n.116. 

132. F()~ an example of evasion of liability by the employer 
under the iiorkrnen's Compensation Act, 1923, see the ne· .... s 
il:.t::m entitled "Azhalinte theeramillah kadalil", Mal~yala 
r~im.CJrdma, August 2, 1994, p.3. One Joseph, who was 
w'(>r~Ing in Galaxy Shipping Co., died in the course of 
hi:) duty, when the ship, in which he was working, sank. 
Even after the lapsE~ of one year from the date of his 
doat.h, his dependanta could not get any compen.»ation from 
thn company, which 15 evading its liability by the 
technique of changing its name. 

133. Unlike the National Insurance (Industrial Injuries) Acts 
of England, the Employees' State Insurance Act, 1948 of 
India has not superseded the Workmen' 5 Compensation Act, 
1923. 
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Injuri(~8) Acts of England, the Employees' State Insurance 

Act, 1948 is based upon the principle of soci~l insurance and 

no-fault liability. It replaced the concept of employer's 

liability by the one of sharing of liability by the State, 

134 the employer and the employee. Thus, it helps prevent 

the eva$ion of liability by the employer. Further, the 

liability under the Act of 1948, like its English counter-

part. 1s wider than the one under the Workmen's Compensation 

Act of 1923. This is, because the employer is liable on 

the workman's proving that an accident nas arisen in the 

course of employment. On such proof, in the absence of 

evidence to the contrary, the accident shall be deemed to 

have arisen out of employment. 135 

Evaluation of these different forms of liability for 

compensating industrial injuries makes it evident that the 

liability under the social insurance scheme 1s the most be-

fitting one, as it eliminates the problem of evasion of 

liability by the employer by providing for sharing of lia

bility.136 But in practice, proper sharing of liability 

by toe State cannot be expected, in the absence of any man

datory provision to that effect. 131 SO"Section 25 (2) of --_ .. __ . 
134. Employees' State Insurance Act, 1948, Sections 26 (2) 

and 39. 

135.12., Section 51-A. See also infra, Chapter 4. 

136. ~Er~, n.134. 

137. See Employees' State Insurance Act, 1948, Section 26 (2). 
It is as follows:-

contd ••• 
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the Empl()yees' State Insurance Act, 1948 should be amended, 

making it obligatory on the part of the State to share the 

liabilit:.y. It is also suggested that the Workmen's Compen

sation Act, 1923 may be amended, providing for compulsory 

insurance of the liability of the employer so as to ensure 

the receipt of compensation for industrial injuries by the 

138 workmen) covered by the Act. The liability for compen-

sation under the Workmen's Compensation Act, 1923 and the 

Employees' State Insurance Act, 1948 will arise only in the 

case of accidents arising in the course of and out of employ-

ment. But the operation of a hazardous industry may result 

in accidents such as escape of poisonous gas, causing inju-

ries to workmen, even when they are repos ing in their resi-

dential quarters or homes nearby. Such accidents are not 

accidents. arising in the course of and out of employment, 

attracting the liability for compensation under theWorkmen's 

Compensa~10n Act, 1923 or the Employees' State Insurance Act, 

1948. Workmen, injured by such accidents, are entitled to 

be compensated just like the other members of the public 

(f.n.13'7 contd.) 
-The Corporation may accept grants, donations and 
gifts from the Central or any State Governments, local 
authority, or any individual or body whether incorpo
rated or not, for all or any of the purposes of this 
Act 11 • 

138. Supr~, n.132. 
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under the Public Liability Insurance Act, 1991~39 But the 

injured workmen of hazardous industries should be treated 

as different from the general public by providing the former 

a special statutory remedy, instead of the general one. 

So the Workmen1s Compensation Act, 1923 and the Employees' 

State Insurance Act, 1948 may be amended, providing for the 

liability for compensation for industrial injuries, sustained 

by workrr~n in the residential quarters or homes nearby, on 

account of accidents, resulting from the operation of their 

hazardous industry. 

139. Act No.6 of 1991. This is an Act to provide for 
public liability insurance for the purpose of providing 
immediate relief to the persons, affected by accident 
occurrinQ, while handling any hazardous substance. 



Chapter 3 

PERSONS ENTITLSD TO COMPENSATION FOR 
INDUSTRIAL INJURIES 

Persons, entitled to 1 compensation for industrial 

injuries, are given different nomenclature in different 

laws. Such a person is called a 'servant,2 under common 

law; 'IIIork.m.ln,3 under the Workmen's Compensation Act, 1923 

4 and 'employee' under the Smployees' State Insurance '\ct, 

1948. In case of death of the servant/workman/employee, 

his dependants5 are entitled to compensation. 

Under common law, a person, generally, becomes a 

serv~lt of his master by a contract of service or employment. 

In exceptional cases, the relationship of master-and~ervent 

results from the loan of a servant by his permanent master 

---•.. _._--------------------
1. Under common law, 'damages' is used instead of 'compen

s .. t.t()n'. 3ee supr,]., Chapter 1. 

2. Und':H: common law, employees .. entitled to damages l are con
venJ.Emtly described as 'servants', however exalted their 
statu5 and whatever their type of work may be. John 
Mun}~n, Employer's Liability at Common Law (1985), p.l. 

3. #or}~n's Compensation Act, 1923, Section 2 (1) (n). 

4.. 8mployees' State Insurance Act, 1948, Section 2 (9). 

5. Fat,:lJ. Accidents Act, 1855, Section lA; Workmen's Compen
sation Act, 1923, Section 2 (1) (d); Employees' State 
InsuranCe Act, 1948, Section 2 (6-A). 
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to d t~~mpordry one or vhe:n one person volunteers to work for 

anothec- ,r/ithout Pdym~mt a.nd the latter gives nis consent to 

it. 6 

,\5 under common la'N, to be a 'workman' under t!'"',e 'I'lork-

men's Compensation Act, 1923, there must exist an em?loyer

and-emt)loyee relationship,7 formulated by a contract of em-

8 
ployment bet~een a person and his employer. But unlike 

6. Johr. f<1unkman, ,supra, n. 2, p. 84. 

7. See Tl10mas v. 3abu, 1995 (1) K.L.T.4 (D.B.). .,a.. coconut 
tree climber, plUCking coconuts for 12 persons on payment 
of orle rupee per tree, <IIas held to De not a 'workman' 
undE!X' section 2 ( 1) (n) of the workmen's Compensation Act 
192:i, as he was found to be an independent self-em9loyed 
tree: climber without any employer-and-employee relation
ship between his employer and himself. See also Reh3.ti 
~c.ydt v. HaJUru Set'hl, 1986 Lab.T.C.1S1l (Or1.f. 

6. This is clear from t~e use of the words 'employment' and 
'employed' in Section 2(1)(n) of the 'Norkmen's Compensation 
Act l 1923. It is immaterial whether the contract of 
employment is express or implied, oral or in writing. In 
the absence of a contract of employment, a person cannot 
corn,;, within the definition of "oIiorkman! Ganesh Foundry 
work3 v. Bha3"!anti & Others, (1985), I L.L.J.95 (P. & H.). 
rn-cases of petty workmen, documentary proof of such a 
contract is not necessary. See C.Muniswamy v. T.Raj
moorthl!;' 1988 (56) F.L.R.609 (Mad.). Under a contract of 
serv-fce, a man is employed as ?art of the business and his 
work is done as an integral part of it. But in a contract 
for service, the work done is only accessory to the business 
and ~ot integrated into it. Where the performance of work 
depends entirely on the skill of the employee, it is a 
contract for service. Hence,a ship's pilot and a taxi-man 

,are employed under a contract for service, but a ship's 
master and a chauffeur are all employed under a contract 
of service. E.S.I.C., Hyderabad v. Maharar3. Bar and 
Restaurant, 1979 Lab.I.C.1147 (A.P.) (D.B.; Gould v. 
MInfster of National Insurance, (1951) 1 K.B.731. Formerly, 
the control/ exercised by the master/employer over the 
manner of performance of the work/was the guiding factor 
for deciding whether a I person' was a 'workman l

• Dharanga
dhara Chemical Works Ltd. v. State of Saurashtra [1957] - " 

contd ••• 
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under conwon law, a person will not be a 'workman' under the 

Workmen"s Compensation Act, 1923 by the existence of employer-

and·-employee relationship alone. He must also satisfy the 

other c()ndltions, s?E!cified in the Act. For instance. he 

9 
must not be one, whose employment 1s of a casual nature. 

'Employment of a casual nature,lO is employment depending on 

11 chance and, therefore, uncertain and irregular. A,.s it is 

(f.n.8 contd.) S.C.R.152: Ch1ntaman Rao v. State of MP., 
A.X.R.195B S.C.l88: State of Kerala v. v.M.Patel. (19g1) 
1 IJ. L.J. 549 (S.C.): Shankar Balajee tta1e v. State of 
Maharashtra" A.I.R.1962 s.c.sI7. Butn Silver Jubilee 
TaiJorIng House v. Chief Ins:rctor of Shops and Establish
ments. 1974 Lab.I.C.133 (S.C. , the Supreme Court held 
that-conbrol test cannot be treated as the exclusive test. 
especially 1n professional work and it is wise to analyse 
th~) -various relevant factors for deciding, whether a 
peraon is a ...,orkman!employee. 

9. Workn~n·s Compensation ACt, 1923, Section 2{1)(n). Under 
common law, not only regular industrial servants but also 
temporary servants, in exceptional cases. are entitled to 
compensation for industrial injuries, provided a master
anel··servant relationship is established. A p€rmanent 
employer may lend the service of his workmen to a tem
porary employer. Once the right of control over the work
man is transferred from the former to the latter. the 
lat.t~er owes a duty of care to the tem~rary servant. See 
Holt v. 'Il.H. Rhodes & Son Ltd., [1949 j 1 All E. R. 478 CC.A.) 

10. It J5 the employment of the person and not the ...,ork"which 
is t.O be of a casual nature. See Sitharama Reddiar v. 
Ayyaswami Gounder, A.I.R. 1956 Had.2i2. 

11. 'Employment of casual nature' is not defined in the 'l'iork
men's Compensation Act r 1923. The expression 'employment 
of casual nature' is incapable of being exactly defined. 
See! Kochu Velu v. Joseph, 1980 Lab. I.C. 902 (Ker.) (D. B.); 
Ra~ .Rani v. Firm Narsing Dass, A.I.R.1964 Punj.315: 
~~~lal v. Hangal!, A.I.R.1961 Raj.4S: Nadirsha Hormusji 
5idr~"'~ v. Krishnabai Bala, A. I. R.1936 Born. 199. 
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depending on chance, it is not based upon any contract of 

12 employment. Suppose the owner of a coconut garden engages 

a person to pluck coconuts regularly once in fifty days. 

Such an engagement is not an employment of casual nature but 

of regular nature, since he is regularly employed13 periodi-

cally. A person, regularly employed periodically, is not 

14 
employed casually. On the other hand, If different persons 

are engaged on different occasions, that will be a case of 

1S casual elnployment. 

Even though a person's employment Is of a casual 

16 
nature, hl~ would fall within the definition of • workman' , 

under the 'flork:nen's Compensation Act. 1923, 1f he is employed 

17 
for the purposes of the employer's trade or business. In 

order to exclude a person from the definitional net, it has 

12. Sith.:u:-ama Reddiar v. AyYas~ami Gounder, supra, n.l0. 

13. See Kochu Velu v. Joseph, supra. n.l1. 

14. Ibici. 3ee also Kochappan v. Krishnan. (198'7) 2 L.L.J.174 
(Ker.) (D.8.). 

15. Ibid. See also Kochu Velu v. Jose2h, supra, n.11. 

16. Worltlllen's Compensation A.ct, 1923, Section 2(1) (n). 

17. !!£~~IX Manager, A.ssociated Soap Sto~~Factory v. Ladki
£!i •. 1994 Lab. I.C.NOC 1'7 (M.P.); Asst.Executive Engineer, 

~~!..- Sub-division Bhadra River Left Bank Canal Military 

~~~1'hadravathi v. H.S. Sunanda and another, 1994 Lab. 

I.C. NOC 187 (Kant.); Hastimal v. A.Arjunan, (1993) 
2 L.L.J. SS (Mad.); K.Saraswathi v. S.Narayana Swami, 
1985 A.C.J.38 (Mad.). 



to be :jhown not only that he Is a. casual employee but also 

that h{~ is not engaged for the purposes of the employer's 

trade or bU9iness~8 
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19 
Whether a workman is employed for the employer's trade 

b ' 20 i i 11 i f f 21 S or USl.ness s essent a y a quest on 0 act. uppose 

18. This 1s because the word "and" occurring in the expre
sslon "whose employment is of a casual nature and -..,ho is 
employed otherwise than for the purposes of the employer's 
trade or business" in Section 2(1)(n) of the Workmen's 
Compensation Act, 1923 has to be read conjunctively. See 
Thoma.s v. Babu, supra, n.7. In this case, the -."orkman 
~~coconuttree climber, worlc.1ng for 12 persons and 
no~ attached to any particular person as a workman. He 
sU$t~ained an injury in the course of his employment by 
the defendant, who was not engaged in any business, but 
wa::1 working as a clerk. It was held that the employer 
wa:;1 not liable to pay compensation, as the workman was 
an independent self-employed tree climber and nyt engaged 
fOIt the purpose of employer's trade or business. See 
also ParameSWdran v. Parameswaran Nair, 1989 (1) K.L.J. 
247 (o.B7); ~rl Naran v. ~uk.~n EmplOre~s' Co-operative 
~ci~ty Ltd., r987 Lab.l.C.li9? {auj. : Kochappan v. 
Kri~hnan, supr~, n.14; Rebati Gantayat v. Ha~ru Sethi, 
m"6 Lab. I.c.ls11 (Or'i.): vIjay R~ v. Chander Prakas!1, 
1981 Lab.I.C.359 (~& K.); Kochu Velu v. Joseph, sUEra, 
n.11; ~amala Devi v. Bengal NatIonal TextIle .MIlls Ltd. 
(1975) 2 L.L.J.81 lP. & H.): Ghasi Ram v. Nannibai, A.t.R. 
196C M.P.267; S1thrama Reddiar v. Ayyaswanll Counder. 
A.I.R. 1956 Mad.212J Abdul Hussein v. secretary of State, 
A.I.~.1933 Rang. 244. 

19. 'Trade' may be defined as any traffic or convnerce or 
barter of goods either for other goods or for money. See 
Sith~~~a Reddiar v. ~~~mi Gounder, SUE£!, n.18. 

20. 'Business' means anything, Nhich occupies the time, 
attention and labour of a man for the purpose of profit. 
Se€! Kochu Velu v. Joseph, supra, n.ll; S.Mohanlal v. 
R~o~!fah, (1979) 2 S.C.C.616; Kamala nev~ v. Bengal 
Nat.Ic:>nalTextile ~1ills Ltd., (1975) 2 L. L. J. 81 (P. & H.); 
Sitliarama Re<JOIar v. ,\yyaswami Gounder I supra, n.18. 

21. Ma£anlal v. Man;zali, A.I.R.1961 Raj.4S. 
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a person invests capital in building a number' of house,.; ..... ith 

a view to obtaining profits by lettinq the houses on rent. 

When he +3mploys"-· -,...orkmen directly 1n the construction of 

such houses, such emr;>loyment ' .... ould be for the purposes of 

hi .. 22 s Dus~ness • So also a .orkman, engaged for a~ricultural 

.... ork by d.n ~griculturist. 23 a mason employed for the constru-

person employed for 

24 
storin~ grdin by a grain merchant, a 

25 
whitewashing a factory building, persons 

employ~d by the P.~.D. for construction works , 26 and persons 

employ!~d for driving vehicles of the Central Excise Depart

ment 27 I.mre all held to be employed for the purposes of the 

employlu 1 s trade or ~usiness, but not the workman, engaged 

by a cc:mtractor of the Defence Department for demolition of 

certain ~arracks.28 

22. Ib:ld. See also or. Vinayaka Hudaliar v. Mindala Pot tiamrn'!, 
'l\7r.R. 1953 =1ad.432. 

23. ~~!~ Velu v. ~ose~h. sU2ra, n.ll. See also ~£2at~ v, 
~t .. t.akhu, A. I. R .1 52 3au.74 (D. B ). 

24. t!.!.!:.1lbhai LakhamsibhiU v. Damodar, A.I.R.1957 M.P.49 (D.B.) 

25. Kamala Dev1 v. Bengal National Textile Mills Ltd. (1975) 
re.L.J.81 (P. & H.), 

26. SeE! 'i»'orkmen· s Compensation Act, 1923, Section 2 (2' • which 
seeks to bring government departments within the purview 
of the Act. See also Bai ~I!! v. Exec. Engr.. (1986) 2 
L.L.J.426 (G.i.lj.); E.x.!!£'_ Engr. Kadana Dam v. Phebiben. 

197~IL.lh~.C.1651 (Guj.): ~ec. En§'r. P.'-!.12.NationalJUSl~~ 
2!.~:- v. Girdhari, 1977 Lab.! .C. 52 [RaJ.): ana ~~tiya v. 
s.~::o., P.W.D., 1974 Lab.I.C.1516 (M.P.) CD.B.L 

27. Un~~~~r.! of India v. ~ohd. Wasi. 1980 Lab. I.C. NOC 57 (AlL). 

28. Garrison Engineer v. Guttarnma Hanmatdas, 1978 Lab.I.C.878 
TEom.}. The Navy engaged a contractor for demolition of 

contd .•• 



To be a 'workman t under the Workmen's Compensation 

Act, 1923, one must either be a railway servant, fallinq 

within the category, mentioned 1n the Act29 or must be 

59 

employed in any of the capacities, specifi~j in Schedule 11 

of the hct. A railway servant, not perm~nently employed 

in any administrative, district or sub-division~l office of 

30 a railway and not employed 1n any such capacity, as is 

(£.n.28 contd.) certain barracks. The contractor was the 
highest bidder in the public auction. It was held that 
th€! main business of the Defence Department was to defend 
the, country, though incidentally and necessarily it may 
be required to undertake erection or pulling down of 
buildings for the defence of the country. The ::ourt did 
not agree that the activity of pulling down the buildings 
could be said to be "ordinarily part of the trade or 
business" of the department. 

29. ~orkmenls Compensation Act, 1923, Section 2(1){n)(i). 

30. The expression "permanently employed in any administra
tive, district or sub-divisional office of a railway" in 
Sectic:>n 2 (1) (n ) (i) of the 110 rkmen , s Compensation Act 
contemplates such servants as are required to perform 
their duties continuously or habitually in the office 
without any outdoor work and~therefore~not 'workmen' 
wit.hin Section 2 (1) (n) (i). An employee like a peon 
is not expected to work continuously in the office, as 
he h~lS to do outdoor work also and, therefore, is a 
I \'10.cKroan ' for the purposes of Section 2 (1) (n) (i). 
See ;~~c:.£..etarx of State v. Mt. Geeta, A..I.R.1938 Nag.91. 
Accordinq to the Law Commission of India, the expression 
-permcmently employed" in an office refers not to per
manj:lnt or temporary status of workmen, but to the sphere 
of l:.hE~ir duties. It refers to persons, "o<iho usually dis

charqe their duties within the four walls of an admini
striu;i.ve office, i.e., persons with "intra-mural" funct
ions~ Law Commission of India, Sixtx-second Report on 
~ Workmen's Compensation Act, 1923 (1974), p.41. 
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specif.1.:!d in Schedule 1I31 of the -Ilorkmen's Compensation 

Act, 1923, is a workman. Applying these principles, railway 

32 servants such as peons, persons running railway refresh-

ment stall,33 and railway porters34 were held to be 'workmen'. 

A person, claiming to be a 'workman' for the purposes 

of the Workmen's Compensation A.ct, 1923 must, unless he is a 

railway servant as noted above, prove that he comes under 

one or .:>ther of the employments, set out in Schedule II. 35 

31. !!lt~!, n.35. 

32. 5ec:cetary of State v. Ht. Geetha, A.I.R.1938 Na'1.9L 

33. ~::..Jc:apoor v. Emperor, A.I.R.1937 Lah. 547. 

34. Nar.!lxanan v. Southern Railway, (1980) I L.L.J.359 (Ker.) 
ro.:-B. ) . 

35. It. he's to be noted that Section 2( 1) (n) of the ~'lorKmen' s 
Compensation A.ct, 1923 has been amended by the workmen's 
Compensation (Amendment) Act, 1995 by inserting the 
following sub-clause after sub-clause (1), narnely:-

"(la) a master, seamcU1 or other member of the crew of a 
ship; 

(b) a captain or other member of the crew of an aircraft; 

{c} a person recruited as driver, helper, mechanic, 
cleaner or in any other capacity in connection with 
a motor vehicle; 

Cd) a person recruited for work abroad by a company, 
and who is employed outside India in any such capa
city as is specified in Schedule II and the ship, 
aircraft or motor vehicle, company, as tne case 
may be, is registered in India, or" 

8U1;. this provision will come into force, only on such 
da.t.4~ as ma.y be specif ied by the Central Government by 
not::lfication in the Official Gazette. See Workmen's 
Cornpensat ion (A.mendment) Act, 1995, Sections 1 ( 2) and 2. 

Schedule II to the workmen's Compensation A.ct, 1923 
gl"t~l:1 a list of persons, who are workmen within the 

contd ••. 



61 

It is n(lt necessary that the workman should have been 

employed in the specified activity, mentioned in different 

items of Schedule 11. It is enough, if he is employed to 

perfonn any duty, having connection 'With the specified 

activity. 36 

(f.n.3:' contd.) 

meaning of Section 2(1) (n) (il) of the Act. A ;~atchman} 
working under an Official Liquidator of a compdnyr~as 
held to be not falling within the definition of t T"orkman' 
under the Workmen's Compensation Act, 1923, as neither 
sect.ion (2 (1) Cn) nor Schedule II of the Act includes 
an employee of Official Liquidator. Official Liquidator 
v. K.S.E.B., (1990) 2 L.L.J.321 (Ker.). See also 
~~mmal v. Janakirama kounder, 1975 Lab.I.C.984 (Mad.); 
Ukr~~a Farming Corporation Ltd. v. Satubala Badini, A. I. R. 
195:. Cal.10S. The Amending Act of 1984 removed the 

wage limit of Rs.l,OOO/- for the coverage of the Workmen's 
Compensation Act, 1923. This change extended the benefit 
of compensation for injury to a large number of workmen, 
dra~inq wages/exceeding Rs.l,OOO/- p.m. See infra, n.67. 

36. Anu:j Naran v. Suken E:mployees Co-operative Society Ltd '/ 

1987 Lab.I.C. 1197 (Guj.). The deceased workman was in 

the employment of the respondent society. Motor pumps 

we./:·E! installed in the dairy farm of the SOCiety for 

lit tinq water, -,.,hich ·.-,I'as then collected for the buff aloes. 

kept in the dairy farm. The work of the deceased was 

to lO'Ok~fter the buffaloes and to ljilk them. It was 

held that the deceased's work had direct and definite 

conn,action with the farming, carried on with mechanical 

and/~r electrical contrivances. Therefore, it was con

cluded that the deceased was a workman. 
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. 37 38 39 Persons like dr~ver, cleaner and cheCKer of 

40 41 motor vehicles, tractor operator, bus conductor, traffic 

C t 11 42 li 43 ~lhalaai44 d on ro er, conservancy coo e, ~ ~ -:tn person, 

engaged on repairs of a motor boat45 were held to be 'work-

men' on the ground that they were employed in connection 

with t.he operation or maintenance of a motor vehicle or the 

37. ~amony and Others v. secretary, DeEt.of Hom~ Affairs, 
(1995) I L.L.J.376 (Ker.) (D.B.). The question for con
sideration was whether a driver 1n the Police ~epartment 
of. tne State of Kerala was a 'workman' under the ·Nork.
men's Co~pensation Act, 1923. It was held that the 
driver of a vehicle is covered by the ~orkmen' s Compen
sation Act, 1923 and so merely because the deceased 
hap~~ned to be the driver of a vehicle of th~ Stdte, his 
st.atus as a workman, as defined under the A.ct, did not 
undergo any metamorphosis. See also Padam ::lebi v. 
!~~~~unathRay, ;,.I.R.1950 ori.207 (D.B.). 

38. ~ . ..2. ~'-!E 
Saundatti 

v. Gurde'! 3in<lh, 1969 Lab.I.C.371 (Punj.); 

v. 3iyam.-:'d, (1967) 2 L.L.J.130 (Mys.) (D.B.). 

39. ~::...~ v. BhaQa ..... ath1 :\mma, 1962 K.L.T.345 (0.9.). 

40. Ne1N' ::ndia A.ssurance Co. Ltd. v. Smt. Fatm~~!., 1982 Lab. 
I.e.732 (M.P.). 

41. potl~chi Transport Ltd. v. Arumuga Kounder, A.I.R.1938 
M ad . <185 ( D. B. ) • 

42. Hala.tiba1 v. Div!. .c;,~~oller, A.I.R.1968 Mys.208 (D.B.). 

43. His duties were held to be connected with the operation 
ot lorry. D'!.~hi~±'_~~jaharin v. CorEn. of Cdlc\.!!.~, 
A.:LP.19S7 Cal. 653 (D.B.). 

44. Tl1t~ khalasi was held to be a workman, being employed for 
lO;lding and unloading of a truck. Orissa Co-02erative 
Ll!.~!}~!'ance 3qc~~tl Lt~. v. Sarat Chanara Cha'S?atI,- 1976 
Lab.I.C.37l. (Ori.). 

45. Manual D'Silvd v. ,~ugust1ne, 1980 K.L.T.I06 (Ker.)(D.B.). 
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loading or unloading of any such vehicle. 46 Persons, employed 

i ., i ut t i 47 i '00 n any ;)rem~ses, where n a man ac ur nQ process s carrJ. 

on or in a.ny kind ofW'ork, incidental to or connected '",i tn 

46 any such manU£acturinq process or employed for manufactur-

ing 49 
process in any premises, wherein twenty or more persons 

are 50 empll:>yed, are' workmen i for tne purposes of the -'lork-

men's :ompensation Act, 1923. It is not necessary. to make 

a person fall within the definition of 'workman' ,51 that the 

manufacturin,! process should involve some transformation, 

br1nqin~ into existence d cow1ercially different marketable 

52 commodity. It is sufficient, if the process brings about 

-----,------_.-------------------_._,--
46. :5e,e 'Iiorkmen's Compensation Act, 1923, Schedule I1, clause 

(1). But a bus-starter, whose duties consisted mainly 
of m,lintaining the record in respect of the arrival and 
de.?d.l:ture of buses, 'lias held to be not a I workrnan I. as 
his duties were clerical in nature. ~baf Munic~lit~ 
v. ;5ulochanabai, 1977 Lab.r.C.1735 (Born.) D.BT. 

47. Sel~ Id., Clause (ii). 

48. Ib.id. .'\ person, employed in a factory, where the manu
fa,~·t\1ring process wa.s yet to be started, was held to be 
a I 'lI()rkman', as he was contributing to the intended manu
facturing process. See Juthi Devi v. M/s.Pine Chemicals 
Lt~.) 1989 Lab.I.C.2310 (J. & K.). -

49. ~~I Clause (iii). 

50. !E.~. 

S1. See Norkmen's Compensation Act, 1923, Section 2(l)(n). 

S2. F'OI:" t.he decisions, ernphasi zing transformation, see 
E.S.l.C. v. Ram Chander, (1988) 2 L.L.J.141 (S.C.), 
whEir.eita1lorrng-snop was held to be covered by the 
Employees' State Insurance Act, 1948 on the ground that 
by stitching, different goods were brought1nto existence. 

contd ••• 
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a particular result# as a service station does by washing, 

53 cleaning or oiling a car. This is because the definition 

of 'manufacturing process' expressly covers 'oiling', 'wash-

lng', 'cleaninq' and even 'preserving' or 'storing' of an 

i 1 54 art c e. Persons...) employed in sampling, chemically analys-

56 treatment of ginger and pepper; milking 5S 1ng and pack.1nQ: 
/ 

57 58 buffaloes and filling milk in pots: making of bidis: pre-

59 
paration of food and other eatables; extraction of salt 

( f • n. 52 c:cmtd) 
See also E.S.I.C. v. Tri~lex Dry Cleaner, 1982 Lab.I.C. 
944 (P. & H.): Raison Ta lors v. S.S.I.C., 1982 Lah.I.C. 
947 (Po & H.) and In re ~.M.Chinnlah, ~.I.R.1957 Mad.7SS. 
For the definition-of manufacturingprocess, see~l!fra, 
n.54. 

53. E.S. LC. v. Shag Singh, 1988 Lab.I.C.1170 (P. & H.) 
(F.8.); Bharangar S~rv!ce Station v. ~.S~~., 198~ Lab. 
I.e.302 (Cal.) (D. B. r; Gatewax .Z\utO Services v. ~. s. Le./ 
1981 IJab.I.C.49 (Born.). 

54. For the purpose of the Tr'iorkmen' s Compensation Act, 1923, 
Schedule 11, Clause (ii), 'manufacturing process' has the 
the same meaning as in the Factories Act, 1948, Section 
2(k). See Workmen's Compensation Act, 1923, Schedule 11, 
Clause (ii). For the purpose of Employees' State Insu
ra.nce .~ct, 1948 also, umanufacturing process" has th~ 
same meaning. See Employees' State Insurance Act, 1949, 
Section 2 (14-AA). 

55. Laksrunidas Premji, Ghee Merchants v. Regl. Inseector of~ 
~tories, A.I.R.1960 A.P.147 (D.B.). 

56. Patel v. Inseector of Factories, Alwaye, 1958 K.L~.43 
(D.B.). 

57. ~.yaran v. Suken E~~ees Co-operat!.ve Society Ltd., 
1987 Lab.I.C.1197 (Guj.). 

58. Ch1ntaman __ ~ v. State of M.P., A.I.R.195S S.C.3S8. 

59. New ~aj Mahal Cafe Ltd., Manqalore v. Inspector of 
Factories, Mangalore, A.I.R.1956 Mad.600. 
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f I 60 . f b d i li 61 ram sa t-water; cutt~ng 0 rea nto s ces; pre-sale 

62 63 
ironing of garments with the aid of power and pumping oil 

have been held to be '~orkmen'. 

A member of the Armed Forces of the Union and a 

person, employed in clerical capacity, do not fall within 

the definition of 'workmant.64 

Originally, only workers, employed in factories, 

mines, plantations, docks and ports, tramway services, plan-

tations, mechanically propelled vehicles, major construction 

works, fire brigade, railways with certain exceptions and 

masters or seamen of power-driven ships or any shi? of fifty 

or more tons came with the purview of the definition of 

'workman,t under the Workmen's Compensation Act, 1923. The 

Act then aimed at the inclusion of only those Norkmen, whose 
} ) 

occupations were hazardous and who were engaged in more or 

less organised industries. The effect of an accident upon 

a workman or his dependants does not bear any relation to 

the nature of the establishment, in which he is employed. 

If a workman of a non-hazardous establishment meets with an 

accident, the hardship, he and his dependants suffer is 

60. A.H.Bhiwandiwala v. State of Bombay, A.I.R.1962 S.C.29. 

61. New Grand High Class Bakery v. E.S.I.C. 1976 Lab.I.C. 
1466 (Born.) (D. B. ) • 

62. E.S.I.C. v. Ram Chander, (1988) 2 L.L.J.141 (S.C); 
Kaloana Dresses v. E.S.I.C. 1976 Lab.I.C.1791 (Bom.}(D.B.) . 

• 
63. ~way Auto Services v. E.S.I.C. 1981 Lab.I.C.49 (Born.) 

64. See Workmen's compensation Act, 1923, Section 2(1}(n) and 
Schedule 11, Clauses (i), (ii), (v), (x), (xiv), (xviii), 
(xix) and (xxx). 



65 not any less. 

66 

So the Government of India greatly enlarged 

the scope of the definition of 'workman' under the ~orkmen's 

Compensation Act, 1923, by replacing the origiBal Schedule II 

by a new one,66 and later by removing the wage limit. 67 

65. See, for a discussion on this aspect, Sunil RaiChoudhuri, 
Social Security in India and Britain (1962), pp.35-36. 

66. See the Workmen's Compensation (.~mendment) Act, 1933 
(Act No.15 of 1933). By the original !\et of 1923, the 
Government of India was empowered to include/by notifica
tion)any other classes of workmen, employed in oecu?ation~ 
declared to be hazardous. This power was transferred by 
the Government of India to the Provincial Governments in 
1937. Since 1950, this power is being exercised by the 
State Governments as the successors of the latter. See 
Sunil Rai Choudhuri, ~.cit., p.37 • .3ee also Workmen's 
Compensation Act. 1923, Section 2(3). Section 2(3) was 
amended by the ~'-lorkmen' s Compensation (Amendment) Act, 
1995, empowering the Central Government or the State 
Government to make additions to Schedule II. See Work
men's Compensation (Amendment) Act, 1995, Sections 1(2) 
and 2. 

67. See supra,n.35. Prior to the 1984 Amendment of the 

Workmen's Compensation Act, 1923, an em~loyer ~as not 

liable to pay compensation to')erso~s, dr:lwinq more than 

Rs.I000/- p.m •• even though such persons were engaged 

in anyone of the hazardous employments, s?9cified in 

schedule 11 of the ~ct and equally facing the risk just 

as other persons.Jdrawi.ng less than Rs.1000/- p.m. It 

was unfair and illogical to discriminate persons, facing 

equal risk by taking the wage factor into consideration. 

See V. Jaya Surya Rayalu, "Sxtent of Liabi 1i ty and P rin

ciples Determining Compensation under the Workmen's 

Compensation .~ct, 1923 - A Critical Survey with 3po=cial 

Reference to the 1984 Amendments", (1989) (1) S.C.J., 

p.12. 
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!)~:,111 the concept (.)f ' >!orkman'. entitled t.O com;Jens"i-

tlon for industrial injuries under the ~orkmen's Compensation 

Act, 19:2,3. is not entirely satisfactory. Under common 1 a'N, 

every person is a I servant' if tnere exists a master-and-

servant, relat ionshlp. But under the Workmen's Compensation 

Act, 1923~ all persons ~o not become 'workmen', even if 

there eXIsts master-and-servant relationship. Only certain 

categories of persons, employed in certain specified employ-

ments, an~ considered 'workmen'. 68 For instance/ railway 

servant.s, permanently employed in administrative or office 

work, wit;:1out any outdoor """ork,, do not f 3.11 within the cateq'ory 

69 of 'workman'. If an accident like fire or explosion 

occurs at the railway premises, t;lere is the possibility of 

injury t.O the persons, permanently employed in office 'Nork. 

SometimE!s I they may have to go out in response to an emer-

gency situation and take steps to avert danger to pass~ngers/ 

employees or property of the railway in the course of tneir 

employment. In sucn situations also. they may get injurea. 

But belrJ;} not 'workmen', they are not entitled to compensa

tion under the Workmen's Compensation A..ct, 1923. 70 Persons 

employed in certain specified employments, become 'workmen', 

only if t,he number of workers/ employed therein,) reaches the 

if ' d' . i 71 spec ~Le nun mum • 

..... --------..... ----..-.--.-----------------------------------------
68. Wor.kmen1s compensation Act, 1923, Section 2 (1) (n) and 

Schedule II. 
69. See supra, n.30. 

70. See Law Commission of India, 31xtf-second Rilort on the 
~£)cn!!!!'J!. Comeensation Act, 1923 1974},"p. 7. 

71. Workr~nls Compensation Act. 1923, Schedule II, Clauses 
(X\1.l), (xviii) and (xxvi). 
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Agricultural workers, employed by big agriculturists. 

have to face new hazards, because of the use of modern 

methods of cultivation. For instance, accidents are caused 

by the use of power-driven machines for farming. Persons, 

employed for such farming, are covered by the )lorkmen t s 

C ti A t 1923. 72 ompensa on c, Modern agricultural operations, 

involve/in addition to the use of power-driven machines, the 

use also of chemical fertilizers, weed-killers, insecticides 

and pesticides,73 which cause poisoning and result in various 

forms of injuries to workmen. But the Act does not cover 

workmen, engaged in farming, involving the use of these 

materials. 

Parsons, employed in clerical capacity, have bean 

excluded from the definition of • workman' under the ','lorkmen ' s 

Compensation Act, 1923. 74 It may be true that persons, 

employed in clerical capacity, are not so much exposed to 

industrial injuries as the manual workers are. But the 

possibility of accidents, causing injury to them, cannot be 

entirely ruled out. There does not appear to be sufficient 

justification for excluding clerical staff from the purview 

of the Act. 75 

72.' ~., Schedule II, Clause (xxix). 

73. See Law Commission of India, supra, n.70, p.113. 

74. Workmen's Compensation Act, 1923, Schedule II, Clauses 
(i)J (ii), (x), (xiv), (xviii), (xix) and (xxx). 

75. See Law Commission of India, supra, n.70, pp.119, 120. 
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A casual worker does not fall outside the scope of 

'workman', as defined in the Act, if he is employed for the 

purposes of his employer's trade or business. If a casual 

worker;employed otherwise than for the purposes of his 

employer's trade or business, is injure~ in the course ~f 

such work, it is not fair to deny him compensation. If a 

:person, employed permanently, is treated as a 'workman', 

even if he is employed otherwise than for the purpose of his 

employer's trade or business, a person, employed casually, 

should not be treated differently. A casual worker, unlike 

tne permanent one, does not have a steady income. The impact 

of industrial injury on a casual workman is./ therefore I more 

serious than the one on a permanent workman. If there 

exists a master-and-servant relationship, the personJemployed~ 

should be considered a 'workman', even tnouqh he is employed 

casually76 and for purposes other than his employer's trade 

or business. 

76. Since the Workmen's Compensation Act, 1923 has been 
enacted with the objective of imposing an obligation to 
compensate on a person, who carries on hazardous business 
for the purposes of his profit, for the sake of protecting 
workmen, who are obliged to secure employment in such a 
hazardous trade or business merely to earn their bread, 
it 'liould be unfair to exclude casual workmen from the 
benefits of the benevolent Act on the ground of their 

'being employed casually. .3ee Law Commission of India, 
One hundred and thirty-fourth Law Commission ReEort~ 

Removing Deficiencies in Certain Provisions of the Work

men's Compensation Act, 1923 (1989), p.27. 
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Persons, employed in any employment, which requires 

them to handle snakes for the purpose of extraction of venom 

or for the purpose of looking after sn~kes, are engaged in a 

77 
very hazardous activity. But they are not covered by the 

Act. 

78 A person becomes an 'employee', entitled to compen-

satory benefits79 under the Smployees' State Insurance Act, 

80 1948, if he is em?loyed for wages in an establishment or 

a factory/to which the Act applies, in connection with the 

work of the estanlishment or factory, including any work, 

connected with the administration of the factory or esta-

blishment or with the purchase of raw-materials for or dis-

tribution or sale of the product of the factory or establish-

ment. 8l The employment may be directly with the principal 

77. Law Commission of India, suera, n.70, p.126. 

78. Employees' State Insurance Act, 194?, Section 2 (9). 

79. Under the Employees' State Insurance Act, 1943, the term 
"benefits" 15 used instead of 'compensation'. See Id., 
Section 46. 

80. Id •• Section 2 (22). 

81. !2., Section 2 (9). See Spencer & Co. Ltd., ~rnakulam v. 
Reg.Dir., E.5.I.C., Trichur, (1991)-1 L.L.J.54loCKer.) 
(D.B.). The appellant company, whose registered office 

was situated outside Kerala, had two branches in Kerala, 
one at Ernakulam and the other one at ForcCochin. The 
branch at Ern~kulam was covered by the Employees' State 
Insurance Act, 1948, by a notification/issued by the 
Government of Kerala. The question was whether employees 
of the branch at For~Cochin fell within the definition of 
'employee' under the Act. It was held that they did not, 
as they were not engaged in work, connected with the work 
of the branch at ~rnakulam. 
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82 83 employer or by or through an immediat~ employer. The 

services of an employer may be let on hire by the principal 

employer. A person, directly employed by the principal 

employe~ becomes an 'employee', if the employment is for any 

work, incidental or preliminary to or connected with the work 

of the factory or establishment. The place of work is not 

82. Id. 1 Section 2 (17). The term "principal employer" is 
defined as follows:-

"(i) in a factory, the ONTIer or occupier of the factory 
and includes the managing agent of such owner or 
occupier, the legal representative of a deceased 
owner or occupier, and where a person has been 
named as the manager of the factory under [ the 
Factories Act, 1948 (63 of 1948) ] , the person so 
named; 

(ii) in any establishment under the control of any 
department of any Government in India, the authority 
appointed by such Government in this behalf or where 
no authority is so appointed the Head of the 
Depdrtment; 

(iii) in any other establishment, any person responsible 
for the supervision and control of the establish
ment" • 

83. Id., Section 2 (13). The term n immediate employer" is 
aefined as follows:-

"Immediate employer" in relation to employees 
employed by or through him, means a person who has 
unde.:)'taken the execution, on the premises of a 
factory or an establishment to which this Act 
applies or under the supervision of the principal 
employer or his agent, of the whole or any part of 
any work which is ordinarily part of the work of 
the factory or establishment of the principal 
employer or is preliminary to the work carried on 
in, or incidental to the purpose of, any such 
factory or establishment, and includes a person by 
whom the services of an employee who has entered 
into a contract of service with him are temporarily 
lent or let on hire to the principal employer (and 
includes a contractor)". 
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material. It may be done in th~ factory or establishment 

or elsewhere. But in the case of a person, employed by or 

through an immediate employer, the employment must be in the 

premises of the factory or establishment or under the super-

84 vision of the principal employer or his agent, for work, 

which is ordinarily part of the work or preliminary or inci

dental to the purpose of the factory or establishment. 8S In 

the case of an employee, whose services are lent or let on 

hire to the princip~l employer, the letting or hiring must 

be by the person, who has entered into a contract of service 

with the person, whose services are so lent or let on hire. 

The employment of such persons by the principal employer must 

86 
be in or in connection with the work of the factory. 

The word "employee",87 takes in even those workers, 

88 employed through the medium of some other employer, though 

84. See C.E.S.C.Ltd. v. Subhash Chandra 30se & Others, A.I.R. 

1992 S.C.573. The 3upreme Court held that supervision, 
by principal employer or his agent, of work of employees, 
appointed by immediate employer, is essential for decid
ing the existence of employer-employee rela.tions;-1ip bet
ween principal employer and employees, appointed by 
immediate employer. 

85. See A.I.R.Ltd., NagEur v. E.S.I.C., 1985 Lab.I.C.1181 
(Bom:T:------ ---

86. Employees' State Insurance Act, 1943, Section 2 (9). 

87. Ibid. 

88. E.S.I.C. v. Hindustan Cocoa Products Ltd., 1995 (70) 
F.L.R.233 (Born.). See also E.3.I.C. v. Harrisons Mala
yalam (p) Ltd., 1993 (2) K.L:T7~(S.C.),where employees 
of the contractor, engaged by the respondent company to 
execute certain contract, were held to be employees,covered 
by the Emplorees' State Insurance Act. See also 2.S.I.C. 
v. pre~;r T mber S~lies, 1991 (1) K.L.T.554 (n7B:y-and 
R.D., ~.~.r.C. v. Ramr~extiles, (1990) 2 L.L.J.S68 
(I<er.) ( D. B. ) • 
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not by the principal employer. It is not material that 

89 there is no direct employer-and-employee relationship 

be h i i 1 1 d - k 90 tween t e pr nc pa emp oyer dn toe wor er. But there 

should be some type of control or understanding, relating 

to the business of the factory or establishment between the 

91 principal employer and the immediate employer. A. person, 

employed through an immediate employer on the premises of 

the factory or establishment of the principal employer, is 

an "employee", irrespective of the-fact whether he was work-

ing under the supervision of the principal employer or his 

agent or not. 92 But employees of immediate employer. work-

ing outside the factory or the premises of the principal 

employer, would fall within the definition of "employee", 

only if they work under the supervision of the principal 

93 employer or his agents. 

89. Infra, n.117. 

90. Reg.Dir., E.S.I.C. v. Suresh Trading Co •• (1990) 1 L.L.J. 
348 (Ker.) (D.B.); Reg.Dir., E.S.I~C., Trichur v. Kerala 
Kaumudi, 1987 Lab.I.C.878 (Ker.) (D.B.); EeS.t,C .• Madras 
v. Bharat Pulverising Mills (P) Ltd., (1979) I L.L.J.343 
(Mad. ) • 

91. Where a person carried on repair · .... ork of motor vehicles 
on the premises of a petrol pump and service station with 
the help of certain persons working independently :md was 
merely a licencee of and not under the control of the 
firm running the petrol pump. it was held that the persons, 
employed by him, could not be treated as employees of the 
firm. E.S.I.C, v. Malhotra & Co., 1981 Lab.I.C.475(P.& H.). 

92. Reg.Dir., E.S.I.C. v. P.K.Jacob, 1981 Lab.I.C.237 (Ker.) 
(D.B.). 

93. See Suhas Chandra Bose v. S.S.I.C., 1989 Lab.I.C.776 (Cal.) 
(D.B.T/where the employees of independent contractor, 

contd, •• 



The use of the expression "any person employed for 

wages in or in connection with the work af a factory or 

establishment" in th2 definition of 'em?loyee,94 under th~ 
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~mployees' State Insurance Act, 1948 has widened the scope 

of the term O1employee".95 As a result, the term "e:nployee" 

is not confined to workers, engaged in the manufacturing 

process. A person, engaged in any ~orkr that is incidental 

or preliminary to or connected with the work of the factory/ 

96 establishment, is an 'employee'. Such work need not al'ways 

(f.n.93 contd.) engaged in work or laying cables and overhead 
electric lines on public highways for the Electric Supply 
Corporation, were held to be not 'employees' within Section 
2(9») there being no supervision by the corporation on 
execution of the work. In £alcutta Electric Supe1y Co. Ltd. 
v. S.C.Bose, A.I.R.1992 S.C.573, it was held that when 
the employee works under the eye and gaze of the principal 
employer or his agent, who scrutinises the quality of his 
work, detects faults therein and gives directions for re
medial measures, finally leading to the satisfactory com
pletion and acceptance of the work, it can be said that 
there is supervision for the purposes of Section 2(9) of 
the Employees' State Insurance Act. In R.D., E.S.I.C. v. 
8amlal Textiles, (1990) 2 L.L.J.568 (Ker:J--rD.B.), it was 
held that the respondent's right of rejection of sub
standard cloth, woven by master weavers, to whom yarn was 
supplied by the respondent, spelled out effective degree 
of supervision and control. 

94. Employees' State Insurance Act, 1948, Section 2 (9). 

95. D.~., E.S.I.C. v. Scientific Instruments Co. Ltd., 
Infra, n.99. 

96 •. See M.P.S.R.T. cOrporati~ iJewa~ v. E.S.I.C., 1995 (71) 
F.L.R. (Sum.) 18 (M.?), where even those employees, 
doing work, incidental to or connected with the work of 
a workshop, were held to be covered by Section 2 (9) of 
the Employees' State Insurance Act, 1948. 
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have some direct connection with the manufacturinq process 

carried on in the factory/establishment.
97 

The person may 

be working within or outside the factory/estahlishment 98 or 

employed for administrative purposes or for purchase of ra',,-

99 materials or for sale of the finished products. The watch 

97. Re~.Df..~!.!.. S.S.I~C. v. ~ut~ India F~~'.:!~Mi!..h-~.J.~.L_I:.~ .. 
1986 Lab.I.C.1193 (3.C.). The work of construction of 
additional buildings, required for the expansion of a 
factory, was held to be ancillary, incidental or having 
some relevance to the object of the factory. 

98. Employees' State Insurance Act, 1948, Section 2 (9) (i). 
See also R.D., E.S.I.C. v. Ramlal Textiles, (1990) 2 
L.L.J.-568tKer:-r(:J.B.). The respondent, a firm engaged 
in the manufacture and sale of handloom textile goods, 
supplied yarn to master weavers in the locality, w~o 
carried the yarn to their work-place and wove cloth 
either by themselves or other persons, engaged by them. 
Finished fabrics were returned to the firm, which made 
payments. ;~orkers, employed by the master weavers, were 
held to be employees of the firm within the meaning of 
section 2 (9) of the Employees' State Insurance Act, 1948/ 
even though work was done by the workers outside the 
establishment of the respondent becaese they were engaged 
in work, which was ordinarily part of the work of the 
factory and incidental to its purpose, under the super
vision of the respondent. 

99. Employees' State Insurance Act, 1948, Section 2 (9). In 
D.G., E.S.I.C. v. Scientific Instruments Co.Ltd., 1995 
(70) F.L.R.184 (Al~)?~loyees-o~re3pondent company, 
engaged in sale and distribution of goods, manufactured 
by the company and foreign companies, in its branch sales 
offices, were held to be 'employees' under the Employees' 
State Insurance Act, 1948, as they were employed in 
connection with the work of the company. But in Ce~endia 
compan! Ltd. v. E.S.I.C., 1995 (71) F.L.R.160 (Bom.5, it 
was~e d that though the employees, working in the Head 
Office of M/s.Cemendia Company would be covered by the 
Employees' State Insurance Act, employees, working at 
different work sites, are not covered by the Act. M/s. 
Cemendia Company is a construction company, havinq its 
head office at Bombay and a workshop, a Soil Testing 
Laboratory and a godown at -.1adala, which is at a distance 

contd .•• 
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and ward staff; the accounts staff, the administrative staff, 

100 101 
the transport staff and the canteen staff; sales clerks: 

102 103 manager; managing director; and director of a company 
104 

employed as manager. members of e.di..torial and administrative 
105 

staff of printing press: workers, engaged for maintenance and 
106 

repair of buildings; workers, engaged for expansion of build-

Ing.107 and employees in the by-products section, where 

surplus products are converted as well as the workshop, 

(f.n.99 contd.) of about 10-lS kms. from Bombay proper, where 
the head office is situated. This company takes up con
struction of buildings all over India. The company's 
workshop, laboratory and godown at Wadala are treated as 
one unit and registered as a factory under the Employees' 
State Insurance Act. The point for determination was 
whether the employees of the head office of the company 
at Bombay and those employees of the company, working at 
different work-sites are covered by the Act. It was held 
that the employees of the head office are covered by the 
Act., .19 they attend to administrative work, incidental 
to the work of the company's factory at Wadala but the 
employees at the different works-sites are not, as they 
are engaged in construction activities and do not do any
thing, incidental to the work of the factory at Wadala. 

100. Modi Industries Ltd. v. E.S.I.C., 1986 {52} F.L.R.196 
(.lI.ll.)' See also Royal TaiRIes v. E.S.I.C. H derabad, 
1978 Lab.I.C.124S (s.c.): K.Thia ara an ett ar v. 
E.S.I.C., A.I.R.1963 Mad.3 

101. E.S.l.C., v. T.C.Vermani, 1984 Lab.I.C.1406 (P. & H.); 
E.S.t.C., v. Prabhuial Brothers, 1974 Lab.I.C.701 (Ma3.) 
(D. B. L 

102. E.S.I.C., v. Victory Tile Works, [!97~ 44 F.J.R.304 
(Ker.) (D. B.). 

103. 

104. 

Re§.Dir., E.S.I.C., v. M/S.M. and R. Oils Co. (p) Ltd., 
19 4 Lab.I.C.844 (Kant.J (D.B.). 
E.S.I.C., v. M/S.Ashok Plastics (P) Ltd., 1988 Lab.I.C. 
793 (Cal.) (0.8.). Non-Ferrous RollIng Mills v. E.S.I.C., 
1977 Lab.I.C.1706 (Mad.). 

105. Shri.Narakesari Prakashan Ltd. v. E.S.I.C., A..I.R.1984 
S.C.1916. 

106. R.D., E.S.I.C., v. K.P.Vinod, 1991 (2) K.L.T.138 (D.B.). 

107. R.D., E.S.I.C., v. Vijayamohin1 Mills, 1990 Cl) K.L.T. 
540 (D.B.). 
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108 where the vehicles of the factory are maintained ~ere all 

held to be 'employees'. as defined in the Act. 

Before the amendment of the definition of 'employee' 

in 1966. a member of ti"le office staff was not regarded as 

an I employee') as his work is not connected with the manu-

109 facturing process. The amendment of the Sm?loye~s' State 

110 Insurance Act in 1966 changed this position by s~cifi-

cally providing that all persons. employed on any work, 

connected with the administration of the factory. are em-

111 ployees. Thus, clerical staff is also included under the 

umbrella of the definition of "employee". This inclusion 

is justified, because no manufacturing process c·3.n be carried 

on without the help of office workers. They are necessary 

for keeping accounts. preparinJ bills, maintaining records 

of attendance and correspondence. Office work is closely 

connected with the work of the factory or establishment. It 

may be that the risk of employment injury may be greater to 

a worker, actually en~aged in the manufacturing process. 

108. Coi~atore Dist.Co~~~~tive Milk Supe~_Unio~_~. v. 
~S.I.C., 1973 (26) F.L.R.19 (Mad.). 

109. See E.S.I.C •• Bombay v. Raman (C~~~~~~ Ha~~~~~), 
(1957)IL.L.J.267 (Born.) (D.B.). 

110. Act No.44 of 1966. 

111. See The Associated C~~nt C~:..Ltd. v. E.S.I.C. Bombax, 
1981 Lab.I.C.1409 (Born.;; E.S.I.C. v. Cochln Co.Pvt.Ltd. 
1978 Lab.I.C.1439 (Ker.) (D.B~Sen Ralei2h Lti:-v~/ 
E.S.I.C., A.I.R.1977 Cal.165 (F.B.); Indian Jute Co.Ltd.v· 
E.S.I.C., West Bengal, 1977 Lab.I.C.816-n:al:r-rF.B.) 
and Grand Iron Works v. E.3.I.C., 1971 (23) FL.R.155(Del.) 
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compared to the office worker. That does not mean that the 

office worker, whose work is connected with the manufacturi~g 

process, should not be compensated for the employment injury, 

sustained by him. The plurality of persons, engaged in 

various activities but brought into the definition~l net~is, 

therefore, considerably wide. Once a factory or estanlish-

ment falls within the coverage of the Employees' State 

Insurance Act, 1948, it appears to be the intention of the 
112 

Act that every employee of the employer, however employed, 

is to be covered by the Act. 

The definition of 'employee,113 under the Employees' 

State Insurance Act, 1948 does not make any distinction 

between a casual or temporary employee and a permanent one, 

-------------------------
112. See orient Paeer_Hills, sambalpur v. R~!.._,_~!..~.I.C., 

Bhubaneswar, 1995 Lab.I.C.212 (Ori.). The ap?e1Iant, 
engaged in manufacturing paper and paper board, was 
covered by tha ESI scheme. It was held that persons, 
carrying out work of afforestation, extraction and 
collection and supply of bamboos for production of paper, 
persons working in club, the security guards, cleaners, 
gardners and labourers, engaged in repair of buildings 
under contractor were all employees of the appellant, 
as they were engaged in work, incidental to and connected 
with the work of the appellant. In M/~. Bomb~y-~ire 
Healds MfS' Co. Ltd., v. E.S.I.C., 1936 Lab.I.C.ff!f 
(Born.) house-wIves, doing job-work of threading wires, 
supplied by factory on piece-rate basis, were held to 
be not employees, there being no continuity in their 
engagement for the said work. 

113. See ~~1.0yees' State Insurance Act, 1943/Section 2(9). 
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even though employees of seasonal factories are excluded. 114 

11S 
It is wide enough to include even a casual employee, employed 

for a day for wages, because as per the definition, every 

person, employed for wages on any work, connected with the 

116 work of a factory/establishment, is an employee. 

114. Id., Sections 1(4), 2(19-A). In M/S. Siva Trading Co. 
V7 Secy. to Govt. of India, 1994 Lab.I.C.r~3 (P. &. H.) 
(D.B.), it was held that 'Rice Shellers' are not exclu
sively engaged in one or more manufacturing processes 
namely, cotton ginning or manufacture of coffee, indigo 
etc. under Section 2(19-A) and/hence,do not f~ll under 
definition of "seasonal factory". 

115. E.S.I.C. v. Premier Timber Supplies, 1991 (1) K.L.T.SS4 
(D.B.); R.D., E.S.I.C. v. Fashion Fabrics, 1990 (2) 
K.L.T.713 (D.B.); E.S.I.C. v. VijaI~hini Mills, ~1990) 
2 L.L.J.464 (Ker.) (D.B.); E.S.I.C. v. ~esh Trad~ng 
£2., 1989 Lab.I.C.833 (Ker.)(D.B.); E.S.I.C. v. Jaipur 
Enterprises, 1988 (56) F.L.R.207 (Raj.); E.S.I.C. v. 
P.R.Narhari Rao, 1986 Lab.I.C.1981 (Ker.) (D.B.); E.S.I.C 
v. South India Flour Mills, (1986) 3 S.C.C. 238; E.S.I.C. 
v. Ayurvedic Industrial Co-operative Pharmacy, 1980 Lab. 
I.e.557 (Ker.) (D.B.); E.SI.C. v. Oswall Woollen Mills, 
1980 Lab.I.C.1064 (P. &. H.) (F.B.); E.S.I.C. v. Suvarna 
Saw Mills, 1979 Lab.I.C.1335 (Kant.) (F.B.); A.P.State 
Electricity Board v. E.S.I.C., 1977 Lab.I.C.316 (A.p.T 
(D.B.); E.S.I.C. v. Davangere Cottom Mills, (1977) 2 
L.L.J.404 (Kant.) (D.B.). 

116. The provisions in tne Act and the Regulations, lead to 
the irresistable conclusion that casual employees are 
governed by the provisions of the Act. See Employees' 
State Insurance Act, 1948, Sections 2(9), 38 and 39(4); 
Employees' State Insurance (General) Regulations, 1950, 
Regulation 36, According to Section 2(9), "employee" 
means any personJernployed for wages in or in connection 
with the work of a factory or establishment. Section 38 
requires that all the employees in factories or esta
blishments~to which this Act applies/shall be insured. 
Section 39(4) refers to contributions/payable by an 
employer in respect of an employee, who is employed for 
part of the wage period or employed under two or more 
employers during the same wage period. Regulation 36 

contd ••• 
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As under common laN and the ~orkmen's Compensation 

Act, 1923, for falling within the coverage of tne definition 

of 'employee' under the Employees' State Insurance Act, 1948, 

there has to be a contract of service, resulting in the rela-

117 tionship of employee and employer. A person, enteri~g 

the service of his em?loyer, pursuant to a contract of service/ 

118 is an employee, though he is employed casually. It is 

neither the length of time, for which a person serves nor the 

manner)in which the parties choose to refer to such service, 

that would be relevant. 'Nhat would be relevant is whetner 

there was a contract of service. If a contract of service 

is established, even a share-holder of a co-operative SOCiety 

119 can be its employee. 

(f.n.116 contd.) 
provides that the contribution in respect of an employee, 
employed for part of a wage period,., falls due on the last 
day of such employment. In ~!!..~ St~~~._~l;.~~~ic!.~l-,~,q~rd 
v. E.S.I.C., 1977 Lab.I.C.316 (A.P.) (D.B.) it was held 
that Section 39(4) establishes that a casual worker is 
entitled to payment of contribution by the employer 
to' .... ards employer's contribution as well as employees' 
contribution, though he is employed only for a day or 
two or a few days in a week. 

117. See R.D., E.S.I.C. v. P.R.Narhari Rao, 1986 Lah.I.C.1981 
(Ker-'-f--(5:-8.);E.s. I.C:-V. The AX'-!rvedic Indu~tr!<!l Co
operative Pharmacy, puthur, 1980 Lab.I.C.SS7 (Ker.r-f6.B.) 

118. R.D., E.S.I.C. v. p.R.Narahari Rao, supra, n.124. 

119. K.C.S. CO~2e~Eat~ve Society Ltd. v. ~~~~~., (1989) 
2 L.L.J.27 (Ker.) (D.B.); Pondicherrx ~~te We~~~~' 
£2=operative societies Ltd., V. E.S.I.C., 1983 Lab.I.C. 
902 (M~d.) (D.B.); E.S.I.C. v. ~aj Textiles Ind~rial 
~oEerative Societx, Ca~icut, 1980 Lab.I.C.1301 (Ker.) 
(D.B.). 



An 120 apprentice is a trainee, entitled to stipend. 

81 

He is not 121 a worker, employed for wages. If an apprentice 

is not a worker, employed for wages, then he/she falls out-

side the definition of 'employee' .122 But the 1989 Amend-

ment of the Employees' State Insurance Act123 has included 

within the definition of 'employee' apprentices other than 

those/engaged under the Apprentices Act, 1961 124 or under 

the standing orders of the establishment. 

Unlike the definition of 'workman' under t\1e Workmen's 

Compensation Act, which covers only specified categories of 

workmen and expressly excludes clerical, administrative and 

supervisory staff,125 therefore, the definition of 'employees' 

under the Employees' State Insurance Act, 1948. covers various 

categories of employees, who might be working within the pre

mises of a factory/establishment or outside it for the purpose 

of dOing skilled, unskilled, manual, administrative and super-

visory work or any work, related to purchase, sale or distri-

bution of goods. It is wider than the definition of 'worker' 

-------------------------
120. See the Apprentices Act, 1961, Section~ 13. 

121. ~., Section 18. 

122. Employees' State Insurance Act, 1948, Section 2(9). See 
E.3~I.C. v. Ma~araja Bar a~~~~~rant, 1979 Lab.I.C. 
IT4~.P.) TO.B.}; E.3.I.C. v. ~~~~_~inn~ng Mills, 
1976 Lab.I.C.324 (Mad.); E.S.I.C. v. Tata En2g. and Co. 
1976 Lab.I.C. 1 (s.C.). -----/ 

123. Act No.29 of 1989. 

124. Act No.52 of 1961. 

125. See Norkmen's Compensation Act, 1923, Section 2(1)(n) 
and Schedule 11. 
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under the Factories Act, 1948, as it covers employees, whether 

working inside the factories/establishments or elsewhere. 126 

Unlike the ~orkmen's Compensation Act, 1923, which covers 

all workers~falling within the definition, irrespective of 

127 their salary, the Employees' state Insurance Act, 1948 

excludes from its purview employeesJreceiving salary, exceed-

128 ing Rs.3000/- p.m. The number of employees, drawing less 

129 
than Rs.3000/- p.m~is found to be limited in factories. 

so, even though the definition of 'employee· under the 

130 
Employees· State Insurance Act, 1948 has a wider coverage, 

the number of employees of factories, benefited by this Act, 

126. See S.S.I.C. v. Sriramulu Naidu. A.I.R.1960 Mad.248 (n.B.) 
See also R.B.SethI and R.N.uwivedi, Law of Emploxees' 
State Insurance (1969), p.xxvii. 

127. Workmen's Compensation Act, 1923, Section 2(1)(n). read 
with Schedule II to the Act. 

128. Prior to the 1989 Amendment of the Employees' State 
Insurance Act, the definition of 'employee· did not cover 
such of the employees, whose wages (excluding overtime 
remuneration) exceeded Rs.1500/- p.m. However, by the 
1989 Amendment, the power to fix the maximum limit of 
wages has been delegated to the Central Government. 
Accordingly, the Central Government has raised the wage 
limit for coverage of an employee from Rs.1600/- to 
Rs.3000/-. See Employees' State Insurance (Central) 
Rules, 1950, Rule 50. 

129. Infra, Chapter 10 

130. Supra, n.112. 
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is few. Hence, it 1s suggested that section 2(9) of the 

Employees' State Insurance Act, 1948 and Rule 50 of the 

Employees' State Insurance (Central) Rules, 1950, limiting 

the coverage of the Act to employees not drawing salary 

exceeding Rs.3,000/- p.m. may be modified suitably, enhanc-

ing the salary limit. 

The coverage of workmen, covered by the Workmen's 

Compensation Act, 1923, may be widened by making it applica-

ble also to railway servants, employed in administrative or 
132 

office work,l3l persons employed in clerical capacity, casual 

workers, employed otherwise than for the purposes of employer's 

trade or business,133 workers engaged in agriculture in big 
134 

farms using weed-killers, insecticides and pesticides, persons 

135 employed in handling or looking after snakes and taking 

away the requirement with regard to the number of persons to 

136 
be employed in certain specified employments. 

In the event of death of a 'workman· under the ~ork-

men's Compensation Act, 1923 or an • employee' under the 

Employees' State Insurance Act, 1923 or a 'servant' under 

131. 

132. 

133. 

SUEra, 

SUEra, 

SU2ra, 

n.69. 

n.74. 

n.76. 

134. Supra, n.73. Workers of this category are included with
In tne definition of 'workman· by the Workmen's Compen
sation (Amendment) Act, 1995, though this change is not 
brou~lt into force. See Workmen's Compensation (Amend
ment) Act, 1995, Sections 1(2) and 15. 

135. Supra, n.77. Workers of this category are included within 
the definition of • workman' by the Workmen's Compensation 
(Amendment) Act, 1995, though the change is not brought 
into force. See Ibid. 

136. Supra, n.71. 
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137 
common laW'. nis dependants are entitled to compensation 

in specif.ied circumstances. Dependants. entitled to corn-

pensation. are divi,jed into thcee categories under the 

T~orkmen' 5 Compensation .~ct. 1923 and the Employees' State 

I A 1948. 138 nsurance et, The first category covers a widow, 
___ a - ____ - ___ _ 

131. The t.erm 'workman' includes 'dependants' also. See 
Workmen's Compensation Act l 1923, Section 2(1) (n). See 
also Employees' State Insur3nce Act, 1945, Section 52. 
In proEri~to~~_Ra~~~~ishn~_~~~~ v. ~~, 1995 (70) 
F.L.R.211 (Kant.) a ~orkman in the estat~ of t~e aOJe
l1ant filed an application for cO;Jlpensation for an 
aCCidental injury before the Com.'~issioner for · .... orkmen's 
Compensation. During the pendency of the application, 
th~ workman died a natural death. The respondent, t:ne 
wife of the deceased workman, continued the proceedi~gs 
before the Commi ssioner on behalf of her husband. ~h·? 
was held to be entitled to compensation ':>ecause the 
ri~lt of compensation)clai~d by a workman, is tr~ns
mitted to his heirs on his death. In the event of death 
of i~ dependent, his legal representative '",ould be 
~n,~itled to compensation. See also Gopa~ );nt}~~~!..s! v . 
.Al._.Commr., Kota l 1995 (70) F.L.R.72 (Raj. , Commr. for 
Workmen's Compensation v. P.V.Mohanan (1988) 2 L.L.J. 
- - J 
177 (Ker.) (D. B.); pasu~ati Nath Dutt._ v. Kelvin Jute 
Mills, A.I.R.1937 ca1.4 5 (D.B.). ---

138. See Workmen's Compensation Act, 1923, Section 2(1)(d). 
It '"as held in New India Assurance Co. Ltd. v. Nansingh, 
(1984) 1 L.L.J.186 (M.P.) that the definItion of 'depen
dant' in Section 2(1) (d) of the ',olorkrnen's compensation 
Act, 1923 is an inclusive one. It does not postulate 
the exclusion of the dependants of one category by the 
dependants of the category/preceeding it. 

'The definition of 'dependant' was inserted in the 
Employees' State Insurance Act, 1948 by the .~mending 
Act No.44 of 1966 w.e.f.28.1.1968. Prior to the above 
amendment, the expression 'dependant' in the Employees' 
St.ate Insurance Act had the same meaning as in the 
workmen's compensation Act, 1923 by virtue of Section 
2(24) of the Smployees' State Insurance Act. The defi
nit.ion of 'dependant', inserted in the Employees' State 
Insurance Act, was subsequently amended by Act No.29 of 
1989, which substituted the word 'daughter' for the 
words 'daughter or a widowed mother' and also inserted .. 
a new clause ~(l-a) a widowed mother'. See Employees' 
State Insurance Actl 1948, Section 2(6-A). 
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a minor legitimate son, an unmarried legitimate daughter 

or a widowed mother. 139 Persons under this category are 

considered dependants)on merely establishing the 5?ecified 

relationship. It is not n~cessary to establish that they 

were, 1n fact, dependent on the earnings of the deceased 

workman. 140 The second category covers a son or a daughter, 

who has attained the age of 18 years and 15 infirm. 141 

Dependants under this category are not entitled to compensa-

tion!benefits merely on proof of specified relationship. 

They have to establish further that they were wholly dependent 

139. Workmen's Compensation ~ct, 1923, Section 2(1)(d)(i); 
Employees' State Insurance Act, 1948, Section 2 (6-A) 
(i), (i-al. Under the Act of 1943, 'adopted son or 
daughter' is covered unlike under the Act of 1923. The 
expression 'widowed mother' does not i~clude 'widowed 
step-mother'. See Manada Debi v. 3en2al Bone Mill, 
A.I.R.1940 Cal.285 (D.B.). But an adoptive wIdowed 
mother is covered by Section 2(i)(d}(i) of the Workmen's 
Compensation Act, 1923. See Addl. D~~~~. v. ~. 
La~n1bai Naidu, A.I.R.1945 Nag.238. A mother, if a 
widow, 1s a dependant. entitled to get compensation, 
irrespective of whether she was wholly or in part 
dependent on the earnings of the deceased workman. 
P.L. vellaichamy v. Union of India, 1991 Lab.I.C.304 
(Mad.): Saraswathi Devi v. Binapani Mahatani, A.I.~. 

1968 Pat. 344. 

140. Ibid. 

141. Workmen's Compensation Act, 1923, Section 2(i}(d}(ii); 

Employees' State Insurance Act, 1948, Section 2(6-A) 

(ii). Unlike the Workmen's Compensation Act, 1923/the 

Employees' State Insurance Act, 1948, covers 'adopted 

son or daughter' also. 
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on the earnings of the deceased workman at the time of his 

d th d th t th . f' 14 2 U d th hi d ea an a ey are 1n 1rm. n er e t r category 

of dependants are included a widower;143 a parent other than 

a widowed mother; 144 a minor illegitimate son; an unmarried 

illegitimate daughter; or a daughter legitimate or illegiti-

mate if married and a minor or if widowed and a minor; a 

145 
minor brother, an unmarried sister: or a ~idowed sister 

if a m1nor;146 a widowed daughter-in-law; a minor child of a 

pre-deceased son; a minor child of a pre-deceased daughter; 

142. ~. 

143. I Widower' is not included in the list of dependants 
under the Employees' State Insurance Act, 1948. See 
Employees' State Insurance Act, 1948, Section 2(6-A). 

144. In Bakulabai v. Rajnabai, 1991 Lab.I.C.450 (Born.), it 
was held that the mere fact that her husband was doing 
manual work, could not sustain exclusion of the deceased 
workman's mother from the scope of 'dependant'. Since 
the evidence showed that she had been dependent on the 
earnings of her deceased son, she was covered by 
Section 2(i) (d) (iii) (b) i.e. Ma parent other than a 

widowed mother-. In Mt.Dirji v. Smt.Goalin, A.!.R.1942 

Pat.33 (D.B.), it was held that a step-parent is not 

covered by the expression "parent other than a widowed 
mother" • 

145. The term 'minor borther' includes a con$anguine 
brother (In re Dependants of Kartar Singh, A"I.R.1931 

Lah.752) and uterine brother (Gen. M2r., Gwalior Sugar 

~. v. Srilal, A.I.R.1958 M.P.133.) 

146. A.Alice v. Commr., '!..'orkmen l s Co Trivandrum 
1987 Lab.I.C. 8 Ker. D.B. ; Ha -sister of a deceased 
workman was held to be a de~ndant, as she comes within 
the meaning of 'unmarried s1ster l

• In Director (T.& M.) 
D.N.K.pr01ect v. D.guchitalli, 1987 Lao.I.c.t795 (orI.) 
it was he d that the ex~resslon "an unmarried sister or 
a widowed sister if a ffi1nor" does not cover a major 
widowed sister. 
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where no parent of toe child is alive: or a paternal qrand-

if f ,· i li 147 parent, no parent 0 tne ~orKer save. Dependants 

under this cate9or'f have to prova that they '-,ere wholly or 

in part dependent on the earni~gs of the deceased work~an 

at the ti:ne of nis death, in addition to establishing the 

'f'ed 1 . ., 148 spec~ 1 re atlonsnlp. 

The dependants, entitled to compensati~n under the 

Workmen's Compensation Act and the Employees' State Insurance 

Act, are only those relations, who, to some extent, depend 

149 
upon the deceased person for their daily necessities. 

Kinship, coupled with dependancY,is thus made the sole cri-

terian for a person to fall within the definition of 

----~-----------------------------------------------.-----------
147. Workmen's compensation Act, 1923, Section 2(1) (d) (iii); 

Employees' State Insurance Act, 1948, Section 2(6-A) 
(iii). Unlike the Act of 1923, the Act of 1948 included 
'adopted daughter'. 

148. Ibid. See Kalia v. wor~n's Com~~~~!~~.~~., 1988 
T57T F.L.R.314 (Raj.r:- The appellant was awarded com
pensation on proving that he was dependent on her 
daughter, employed by a contractor. 

149. In Kamal Singh v. E.S.I.C., [!962-6j] 22 F.J.R.66 (Punj.) 
(D.B.), an employee used to hand over his monthly wages 
to his poor parents. It was held that after his death, 
his parents were entitled to compensation in accordance 
with law. When the earnings of the deceased workman 
were hardly sufficient for his o'~ maintenance and no 
balance left, which would contribute to the family fund, 
the parent cannot be said to be a dependant. Dependency 
is to be decided with respect to the date of death of 
the workman/employee. The fact that at some future date, 
the father may have to depend on the earnings of his son 
is not a relevant consideration. If the father depends 
on the deceased person at the time of his death, that is 
a relevant consideration. See St.Jose~ts A. &. _M.works 
v. Maria Soosai Pillai. A.I.R.1953 Mad. 06. See also 
Pagpammal v. subbiah Thevar, [1973] 43 F.J.R.271 (Mad.); 
where it was held that a chll~whO was in the mother'S 
womb at the time of its father' s deat~cannot be said to 
have been a dependant of the decea5ed~as the child is 
not depending on its father at the time of his death. 
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I dependant I .150 But certain persons, who, in fact. depend 

on the deceased person for their daily necessities, are 

excluded from the purview of I dependant I • For example, if 

the son of a deceased ~orkman has attained the age of 

eighteen years. he is not entitled to qet any compensation, 

unless he is invalid. 151 The son might be pursuing his 

studies even after the age of eighteen years and, therefore, 

in need of money. Even otherwise, a son continues to be 

dependent on his parent, even after the age of eighteen 

years. Similarly, a widowed daughter152 or a widowed si;~;r 
is entitled to compensation. only if she is below eighteen 

-----------------
150. See B.M.Habeebullah v. Periaswa~. A.I.R.1977 Mad.330 (F.B) 

The basic principle, underlyIng the provision;entitlinq 
the dependants to claim compensation under the Act, is 
that there should not be a sudden economic dislocation 
in the family by reason of death of the workman. The 
list of dependants is based on certain assumptions as to 
dependence, having regard to Indian social conditions. 
See Law Commission of India, Sixtf second ~rt on the 
Workmen's Comeen~10n Act, 1923 1974}, p.32~-----·---

151. Workmen's Compensation Act, 1923, Section 2{i)(d)(ii); 
Employees' State Insurance Act, 1948, Section 2 (6-A) 
(ii); Employees State Insurance (Central) Rules, 1950, 
Rule 58 (1) (A) (b). 

152. workmen's Compensation Act, 1923, Section 2(i}(d) (iii) 
(c); Employees' State Insurance Act, 1948, Section 2 
(6-A}(iii}(b); Employees' State Insurance (Central) 
Rules, 1950, Rule 58(l}(B}(b}(ii). 

153. Workmen's Compensation Act, 1923, Section 2(i}(d)(iii} 
(d): Employees' State Insurance Act, 1948, Section 2 
(6-A) (ii1) (c). 
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years of age.
ls4 

Under the existing law, the chances of a 

widowed daughter or sister receiving compensation are illu-

sory, since girls do not qet married before the age of 

eighteen years. The exclusion of a widowed daughter/sister 

from entitlement to compensation on the ground of her being 

a major viz. above eighteen years, is not justifiable, if 

she was depending for her livelihood on the earnings of the 

deceased workman. Further, a 'divorced daughter' is not 

considered as a dependant under the two Acts. 155 Under the 

Employees' State Insurance Act, 1948, a widow Is entitled to 

dependant's benefit only until remarriaqe.156 But under the 

~orkmenfs Compensation Act, 1923. a widow does not become 

154. ~orkmen' s Compensation Act, 1923, Section 2(i)(d)(iii) 
(c), (d), read with Section 2(1)(ff) of the said Act, 
which has defined 'minor' as a person, who has not 
attained the age of 18 years. See also Employees' State 
Insurance Act, 1948, Section 2(6-A), (b), (c). The 
term 'minor' is not defined in the Employees' State 
Insux"ance Act. But as per the Employees' State Insur
ance (Central) Rules, 1950, Rule 58(1)(B)(b}(ii), a 
female dependant, other than a daughter or widow or 
mother, if widowed, is entitled to dependant's benefit, 
only until she attains eighteen years of age or re
marr1.age, whichever is earlier. 

155. The coverage of the term 'dependant' under the Workmen's 
Compensation Act, 1923 and the Employees! State Insur
ance Act, 1948, however, is wider than the one under the 
Fatal Accidents Act, 1855. Under the Fatal "~cidents 
Act, 1855, 'dependant' covers only wife, husband, parent 
and child. See Fatal Accidents Act, 1855, Section 1-A. 
Unlike the Fatal Accidents Act, 1976 of England, the 
Indian Fatal Accidents Act has excluded minor brothers 
and sisters, who are actually dependent on an elder 
brother, from the list of dependants, entitled to damages. 

156. Employees' State Insurance (Central) Rules, 1950, Rule 
58 fl) (A) (a). 
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157 
disentitled to receive compensation, even if she remarries. 

Further, unlike under the Workmen's Com?ensation Act, 1923, 

'adopted son/daughter' has been specifically included in the 

list of dependants under the ~mployees' State Insurance Act, 

1948~58 But a 'widower', who is a dependant under the 

Norkmen's Compensation Act, 1923,159 does not figure as a 

157. Workmen's Compensation Act, 1923, Section 2(i)(d)(i). 
See Veerappan v. Muthamma Veerappan, 1995 Lab.I.C.484 
(Ker.) (D.B.). Parents of a deceased workman challenged 
the payment of compensation by the Commissioner for 
Workmen's Compensation to the widow of the deceased on 
the ground that she is not entitled to compensation, 
as she has remarried. It was held that remarriage of a 
widow does not disentitle a widow to compensation, in 
the absence of any provision to that effect in the 
Workmen' 5 Compensation Act, 1923. See also Smt.Manku
warbai v. Kusum Lata, 1988 (56) F.L.R.674 (M.P.); 
R.B.Moondra & Co. v. Bhanwari, 1970 Lab.I.C.695 (Raj.); 
Ravuri Kottaya v. Dasari Nagavardhanamma, A.I.R.1962 
A.P.42. But under Section 21 of the Hindu Adoptions 
and Maintenance Act, 195~ a widow remains a dependant 
within the meaning of that section, so long as she is 
not married only. According to the Law Commission of 
India, a widow should be disentitled to compensation 
on remarriage, as there would be somebody to look after 
her. See the Law CommiSSion of India. Sixt~-second 
Report on the ~'lorkmen' s Compensation Act:" 123 ( 197 -;) , 

p.36. 

158. Employees' State Insurance Act, 1948, Section 2 (6-A). 
But it has to be noted that Section 2 (i) (d) of the 
Workmen's Compensation Act, 1923 has been amended by 
the Workmen's Compensation (Amendment) Act, 1995, in
cluding 'adopted son/daughter' in the list of dependants. 
But this Amendment will come into force only on such 
date as the Central Government may specify by notifica
tion in the Official Gazette. See Workmenfs Compensa
tion (Amendment) Act. 1995, Sections 1 (2) and 2. 

159. Workmen's Compensation Act, 1923, Section 2 (1) (d) 
(iii) (a). 
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dependant under the Employees' State Insurance Act, 1948. 

Though an 'unmarried legitimate daughter' is included in the 

first category of dependants under the workmen's Compensa-
160 

tion Act, 1923 and the Employees' State Insurance Act, 1948, 

unlike under the former Act, under the latter Act, she is 

not entitled to dependant's benefit after the age of eighteen 

years, unless she is infirm. 161 Further, unlike under the 

162 workmen's Compensation Act, 1923, under the Employees' 

State Insurance Act, 1948, dependants, other than a widow or 

a legitimate or adopted child/are entitled to dependant's 

benefit, only if the deceased person does not leave behind a 

163 widow or a legitimate or adopted child. It is sU9Qested 

that la sonl may be considered as a dependant, till he is 

employed,under both the Workmen's Compensation Act, 1923 and 

164 the Employees' State Insurance Act, 1948. Provision may 

160. Id., Section 2 (1) (d) (i); Employees' State Insurance 
ACt, 1948, Section 2 (6-A) (1). 

161. Employees' State Insurance (Central) Rules, 1950, 
Rule 58 (1) (A) (c). 

162. supra, n.139. 

163. Employees' State Insurance (Central) Rules, 1950, Rule 
58 (1) (B). See E.S.I.C. v. Smt.Raj Kali Devi, 1995 
(70) F.L.R.405 (All.). Dependant's benefit was denied 
to the widowed mother of a deceased employee, in the 
absence of sufficient proof that the deceased did not 
leave behind a widow or child. 

164. Supra, n.1S1. 
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165 
also be made in both the Acts for including 'an unborn child' 

166 and la divorced dau1hter' till her remarriage in the list 

of dependants and treating 'a widowed daughter' or 'a widowed 

sister' as a dependant till her remarriage. 167 Further, 

clause (1) of Section 2(1)(d) of th~ Workmen's Compensation 

Act, 1923 may be amended in such a way that 'a widow' ceases 

to be a dependant on her remarriage, as under the Smployees' 

State Insurance .b.ct, 1948. 168 ''\ widower' may b~ included in 

the list of dependants under the Employees' State Insurance 

Act, 1948, as under the ~orkmen' s Compensation Act, 1923. 169 

It is also suggested that Rule 58 of the £mployees' State 

Insurance (Central) Rules, 1950 may be amended in such a way 

that 'an unmarried daughter' continues to be a dependant 

under the Employees' State Insurance Act, 1948 till her 

marriage170 and parents of the deceased employee, his un-

remarried 'divorced daughter', 'widowed daughter' and 'widowed 

sister' fall within the purview of 'dependant'. though the 

deceased employee has left behind his wider"" and minor children. 

165. Inclusion of 'unborn child' of the deceased person in 
the list of dependants was recommended by the Law Commi
ssion of India. See Law Commission of India, Sixt~-

mseco7nd Re;e<?rt O!!_~l}~-'l'lor)<me~~~~om~~:!~~!.~ll-~q~,._~923 
4), p.35. 

166. Supra, n.15S. 

167. Supra, nn.1S2, 153 and 154. 

168. sU,Era, nn.1S6 and 157. 

169. sUEra, n.159. 

170. SU,Era, n.161. 

171. sUEra, n.163. 



Chapter 4 

COMPENSABLE INDUSTRIAL INJURIES 

An industrial 'liorkman may sustain injury in re3pect of 

his person or property in the course of his employment. The 

injury may be caused by industri~l or non-industrial accidents, 

occupational or non-occupational diseases, his own fault or 

natural calamities. \11 such injuries are not compens~ble 

injuries under the ~orkmen's Compensation ~ct, 1923 or under 

the Employees' State Insurance Act, 1948. An injury, sus-

tained by an industrial workman/becomes compensable under 

these .;cts) only if it is a person.:!.l injury, caused by ,m 

accident or an occupational disease, arising out of and in 

1 the course of employment. 

The conditions, to be satisfied for making an injury 

compensable under the ~orkmen's compensation Act, 1923 and 

the Employees' State Insurance ~ct, 1948, are the following:-

-------------------------------------------------------------.--.----------
1. Workmen's Compensation Act, 1923, Section 3(1) an") (2) ~ 

Employees' State Insurance Act, 1948, Section 2 (8). 
Whereas Section 2(8) of the ~m?loyees' State Insurance 
Act has defined 'em?loyment injury', the ·'lorkrnen' s Com;:>en
sation Act does not contain any such definition. Under 
the Employees' State Insurance Act, an injur~ sustained 
by an industrial workrnan)becomes compensable, only if he 
is employed in "insurable em?loyment 11 • Under the Employees~~ 
State Insurance Act, unlike under the Workmen's Co~pen
sation Act, it does not matter, whether the accident or 
occupational disease)cdusinq the injury, occurred or lIas 
contracted within or outside the territori~l limits of 
India. 
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(1) The injury must be a personal one. 

(2) It must have been caused by an accident or occu:-:>ational 

disease. 

(3) The accident or disease must have arisen out of and in 

2 the course of employment. 

In the absence of statutory definition of terms like 

'personal injury'. 'accident', 'occupational disease'. 

'arising in the course of employment' and 'arising out of 

employment'. their scope has to be understood in the light 

of judicial decisions. These terms have been imported from 

the British'iorkmen's Compensation ActS. 3 Hence, judicial 

decisions, interpreting these terms, are based on the English 

decisions. 30, the scope of these terms has to be examined 

in the light of Indian and ~nJlish decisions 

Personal Injury 

"Personal injury", for the purposes of the Ilorkmen's 

Compensation Act, 1923 and the Employees' State Insurance Act, 

1948, means physiological injury.4 It is not confined to a 

---------- ------------------.-------
2. Under the Employees' State Insurance Act, 1948, an ~ccident~ 

arising in the course of an insured person's em~loyment, 
shall be presumed, in the absence of evidence to the con
trary, also to have arisen out of that emoloyment. See 
Employees' State Insurance Act, 1948, Section 51-A. See 
also E.S.I.C. v. Lakshmi, 1979 Lab.I.C.167 (Ker.) (D.B.). 

3. See supr3, Chapter 2 

4. Sundarhai v. G.M., Ordnance Factor~, 1976 Lab.I.C.1163 
{M.P.) (D,B.). 
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visible injury in the shape of some ~ound~ It includes 

internal injuries 6 and a strain, ~~ich causes a c~ill.7 It 

8 covers diseases also. The aggravation or ~cceleration of 

an existing disease by an accident is also covered by the 

expression • :personal injury' 9 

All personal injuriea, caused by accidentJ arisin~ out 

of and in the course of em?loyment, however, are n~t CO~?en-

sable injuries. Under the ~orkmen's Compensation Act, 1923 

and the ~mployees' State Insurance Act, 1948, an injury, 

which does not result in the total or parti~l disablement of 

the workman for a period exceeding three days, is not compen

sable. 10 Further, under the :'lorkmen's Compensation ,,"et, 

1923, an injury, not resultin~ in death, caused by an accident, 

s. Shyama gevi v. E.3.I.C., A.I.R.1964 All. 427 (~.B.). 

6. For instance, chest paln, arising during duty after 
strenuous work for many hour3, is an internal injury. 
See United India Insurance Co.Ltd. v. Yasodhara Aroma & 
another, (1990) 1 L.L.J.387 (Ker.) (9.B.}; Kikubhai v. 
MafatIal Fine Spg. & Mfg. Co. Ltd., 1981 Lab.r.C.I648 
{ Guj :-rTD:B:T . 

7. Indian News Chronicle Ltd. v. ~~Lazarus, A.I.R.19S1 
punj. f02. ---------

8. Mariambai v. Mackinnon Mackenzie & Co., 1968 Lab.I.C. 
629 {Born.}; Brlntons Ltd. v. TurveX' [1905] A.C.230. 

9. Jaqadish Prasad v. ~i Lantern i"lorks, .. A. I.R.1964 All. 
323. The Injury, caused by the accident in this case, 
was held to have resulted in permanent partial disable
ment of the right eye of the workman, which was already 
diseased before the accident. 

10. Workmen's compensation Act, 1923, Section 3(1}, Proviso 
(a); Employees' State Insurance (Central) Rules, 1950, 
Rule 57 (1). 



96 

directly attributable to the workman having ~en under t~e 

influence of drink or drugs or to the wilful disobedience of 

the workman to safety rules or to the wilful disregard by 

the wor~~an of any safety guard or device, is not compensable 

1 i · 11 persona nJury. 

11. Workmen's Compensation Act, 1923, Section 3(1), Proviso 
(b). In Padam Debi v. Raghunath, A.I.R.1950 Ori.207 
(D.B.), the husband of the appellant, em~loyed a3 a 
motor driver by the respondent) dashed the bus against a 
tree, while :.'.: driving at a high speed. The driver and 
some other passengers sustained fatal injuries. The 
accident was caused by the rash and negligent driving 
of the driver. It was held that it could not be said 
that the accident was brought about by any previous 
design or wilful act on the part of the driver. The 
applicability of cluQSe (b) of the proviso to Section 
3(1) is limited to those cases, where injury has not 
resulted in death. 'dnere, however, the injury has re
sulted in death, the question about disobedience of any 
rule or order is not material., So long as it can be 
reasonably held that the accident arose out of and in 
the course of employment. 

It has to be noted that clause (b) of the proviso 
to Section 3 (1) of the Workmen's Compensation Act, 1923 
is amended by the Workmen's Compensation (Amendment) 
Act, 1995 by inserting the 'o'Iords "or permanent disable
ment" after the word "death". But the amendment will 

come into force only on such date as may be specified 

by the Central Government by notification in the Official 
Gazette. See Workmen's Compensation (Amendment) Act, 
1995, Sections 1 (2) and 3 (a). Under the Employees' 
state Insurance Act, 1948, d.n inJury, caused by an 
accident, happening, while actinJ in breach of re~Jla
tions or orders or without instructions from his employer, 
is compensable personal injury under specified conditions. 
See Employees' State Insurance Act, 1948, 3ection 51-B. 
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Accident 

t hccident', for the purposes of the -tlorkmen· s Com;>en-

sation Act, 1923 and the employees' State Insurance Act, 1948" 

,js an unexpected event, happenin1 without design on th~ 'Hrt 

of the injured workman. 12 The test for deciding whet',er an 

occurrence is an ,'lccident, is '.,thet-ner it is unex?ected by the 

injured person13 and not whether it would be expected by 

persons other than the injured ?erson. 14 If a particular 

occurrence is unexpected by the injured person, it does n~t 

cease to be an accident, although it is intentionally caused 

by the author of it or by some act, committeu wilfully by 

him. 15 Self-inflict8d injuries ca.nnot be said to have been 

12. Devic-;ben ~d3. bhai v. !·:gr., Liberty Talkies, .porbandar, 
1994 Lab.I C.2570 (Guj.): G.3.Talcher Thermal Station v. 
Bijuli Naik, 1994 Lab.I.C.1379 (Ort.;: United India 
Insurance Co.Ltd. v. Yasodhara ~~a and another, (1990) 
'i"""L:-U.387 (Ker.) (D:B:T; Salamabegu~-~D:a:M2£.' ;.s.c. 
L.D.B., Beed, (1990) 1 L.L.J.112 (Born.): ~evshI Shan]i 
Khona v. Smt. '1ar~ Burno, 1985 Lab. I. C .1589 (Ker.) (D. B. ) : 
ShrI.Sabarl Mills v. ~.Kulandai, (1984) 1 L.L.J.254 (Mai~ 
KlkubhaI v. M~fatlal !Ine_3Pj. & Mf~~.Ltd., 1981 Lab. 
I.C.1648, (Gu].) (D.B.);:>un ar baIv. -.Y.M., Ordnance 
~actory, 1976 Lab.I.C.1161 rM.p~D.B.): Bar,_~haKrr-v. 
New Manek Chowk !1ills Co. Ltd., A.!. R. 1961 Guj. 34; 
ParwatlbaI v. ffiK'UIDar ~1il1S, .~.1.R.1959 H.P.281: Laxmi
bai v. Chairman & Trustees, Bomba~ Port Trust, \.I.D.1954 
Bom.180 (D.B.); pada~ ~ebI-v. ~ag unath.~aI' A.I.R.1950 
Ori.207; Trim v. Kelley, (1914~A.C.667: ~~to~ v.2110rley 
& Co. Ltd::-f1903j A.C.443. 

13. Trim v. Kelley, supra, n.12; P.s.A.t.i yah, _-\ccidents, 
Comeensation and the Law (1975), p.3: K.D.Sr!vastava, 
Employees' State Insurance Act, (1991), p.182. 

14. Sundarbai v. £.M., Ordnance Factorx, 1976 Lao.I.C.l i 63 
TM7p.) (D.B.), relying on Crover, Clayton & Co. Ltd., v. 
Hughes, (1910) A.C.242. ----------

15. Kamalabai v. Divl. Su£dt., Central Rly., A.I.R.1971 SOM. 

contd. 
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caused by accident, as 'accident' ~as to be looked at from 

16 the point of view of the person, who suffers from it. '1'he 

more usual case of an accident is an event, nappenin] exter-

nally to a man lik8 an explosion in a mine, a collision, 

tripping over floor obstacles, fall of a roof, a man fallin~ 

down from a ladder, an assault, a lightning stroke, bite of 

17 an animal or intrusion ~f foreign body into the eye. The 

less obvious cases of accident are strain, cdusin] rupture; 

bursting of an aneurism; failure of the muscular action of 

the heart; exposure to a dr=mght, causing chill; exertion in 

a stokehold, causing apopolexy, an invasion of bacilli, caus

ing a disease, or a shock, causinq neurestheni~.18 These 

are called 'internal accidents' .19 The comnon factor, in 

--------------------------------------
(f.n.1S contd.) 200. The term 'accident' is a relative one. 

An intentional assault, committed by ; on B may not be 
an accident from A's point of view. But it would not be 
odd to call the resultant injuries accidental injuries 
from B's point of view. P.5.Atiyah, 2E.cit., p.3. 

16. In Combat Vehicles and Research Establishment v. D.C. of 
Labour, 1995 (71) F.L.R.147 (Mad.), a workman jumped 
from a running train, on his way to the place of ~ork and 
died. It was held that the sustaining of injuries by the 
deceased workman in_~his manner could not be said to be 
an unexpected event~~~erefore, not an accident, which had 
arisen in the course of and out of employment. But suicide 
reSUlting from insanity or mental derangement, consequent 
on personal injury by accident, has been held to be death, 
resulting from injury. The claimant must prove that in
sanity, leading to death, is the direct result of accident. 
See Mackinnon Mackenzie & Co.Ltd. v. Miss Velma Williams, 
A.I.R.1964 Cal.94. 

17. Bai 3hakri v. New ~anekcho~k Mills Co. Ltd., A.I.R.1961 
Guj. 34;~ife Coal Co.Ltd. v. Young, [1940] 2 All S.R.8S 
(H.L.) • 

18. See Kik;·ubhai v. Mafatlal Fine Spg. & Mfg.Co.Ltd., 1981 
Lab.I.C.1648 (Guj.) (;).B). 

19. Fife Coal CO.Ltd., v. Young, supra, n.17. The rupture, 

contd ... 
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all cases of accidents, ~hether external or internal, is 

some concrete happening20 at a definite point of time and an 

incapacity, resultin~ from the happening. 21 Tnough an 

accident must be 3 particular occurrence, which hap?ens at 

a particular time, it is not necessary tnat the ~or~~an 

(f.n.19 contd.) which is accident. is at the same time injury, 
leading to death or incapacity. Thus, in cases of 
'internal accidents'. 'accident' and 'injury' coincide. 
It is hardly possible to distinguish in time between 
accident and injury. Sundarbai v. ~M., Ordnance Factory, 
1976 Lab.I.C.1163 (~.P.) (D.S.). -

20. It is not enough that the injury shall make its a?pear
ance suddenly at a particular time and upon a particular 
occasion. ,\ workman, who had worked' for some time, 
exposed to lead infection, became suddenly poisoned. 
This was not held to be an injury by accident in Steel 
v. Cammel, Laird & Co., [1905] 2 K.B.232. The injury 

must result from some particular incident in the business. 
This may be some act, done by him or by some other 
person or condition encountered, which has, in the course 
of the sufferer's employment, caused the particular harm. 
This incident must be shown to have occurred at some 
reasonably definite time. ~s.Talcher Th~~~al Station 

v. Bljull Naik, 1994 Lab.I.C.1379 (Ori.); ~ v. Kellel, 

(1914] A.C.667. See also Francis H. Bohlen, "A Problem 
In The Drafting Of 'rl'orkmen's Compensation Acts", 25 
Harvard Law Review, p.32B at 342-343 (1911-12). 

21. Bai Shakri v. New Manekchowk Mills Co.! .• Ltd., A.I.R.1951 

Guj.34: Trim v. Kelley, [1914) A.C.667; Steel v. £ammell, 

Laird & Co., [1905) 2 K.B.232. 
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should be able to locate it to succeed in his claim. There 

would be cases, where a series of tiny accidents, each pro-

ducing some unidentifiable result and operating cumulatively 

to produce the final condition of injury, would constitute 

together an accident. 22 

Occupational disease 

The Norkmen's 2ompensation Act, 1923 and the Employees' 

State Insurance Act, 1948 provide for compensation for personal 

injury, caused not only by industrial accidents but also by 

occupational diseases. 23 The term 'occupational disease' is 

not defined under these Acts. 24 The third schedule to the 

22. In Deviben Dudabhai v. Mgr., Liberty Talkies, Porhandar, 
1994 Lab.I.C.2570 (Guj.), the deceased workman was a door
keeper in a theatre. He worked for 15 hours a day except 
for a lunch-break of an hour for a long spell of 15 years. 
It was proved that h~ used to do the work of two persons. 
He was suffering from tuberculosis. which was accelerated 
and aggravated by the strain of his work, leading to his 
death by heart-failure. It was held that the death of 
the workman had arisen out of and in the course of employ
ment. It is not necessary tnat the death should be the 
result of one accident to make it compensable. The work
man may be suffering gradually, due to his work and if 
the cumulative effect of slight injurie3, suffered during 
a long span of time. is death, such dedth is compensable 
injury. See also Bai Shakri v. New Manekchowk Mills ~o .• 
A.I.R.1951 Guj.34; chillu Kahar v. Burn & Co.Ltd •• A.I.R. 
1953 Cal. 515; Fitz simlo1:l$v. Ford Motor Co.Ltd., (1945] 
1 All E.R.429 (C.A.). 

23. Workmen1s Compensation Act, 1923, Section 3(2), (2-A), 
(3) and (4). See also Employees' State Insurance Act, 
1948, Section 52-A. 

24. TKhereas an industrial accident results from a concrete 
happening at a definite point of time, an occupational 
disease is caused by a process of exposure of the worker 
to unhealthy '..,orkin~ conditions for a certain time, 

contd .•• 
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25 
Acts gives a list of occupational diseases along with the 

employments, likely to cause those diseases. If an employee, 

while working in any of these employments. contracts any 

such occupational disease, peculiar to that employment under 

specified conditions, he shall be deemed to have sustai~e~ 

26 an injury by accident. In fact, the contracting of a 

scheduled occupational disease in itself is not an injury by 

an accident. It is elevated to the position of an injury 

by an accident only by fiction of law. 27 In addition to 

-------------------------------------------------------------------
(£.n.24 contd.) Brenda Barrett, "Employer's Liability for 

Work-Related I Il-health't , 10 Industrial Law Journal, 
p.l01 at ".,,102 (1981). However. an occupational disease 
may be said to be caused by accident. if it results from 
an identifiable occurrence. The final breakthrough, by 
which the infection, bringing the disease, penetrates the 
skin, is such an identifiable occurrence. See Horatio 
Vester and ~ilary ~nn Cartwright, Industrial ~~~ries 
(1961), Vol.I, p.70; Richard Lewis. ·Compensation for 
Occupational Disease", Journal Of Social i'lelfare Law, 
p.10 at 11 (1993). 

25. The third Schedule to both the Acts is identical, except 
for the fact that a sixth item has been added in Part C 
of Schedule III of the ~orkmen's Compensation Act, 1923 
by Notification No.S.O.261S dated 15-9-1987. 

26. Workmen's Compensation Act, 1923, Section 3{2); Employees' 
state Insurance Act, 1948, Section 52-A (1). In G.M., 
£Eis!~~~ROad Trans~£t CO~f2.~!.~Il_and~other-v. 
sathyabhama seth, 1994 Lab. I.C.NOC 204 (Ori.), a workman 
died on account of Broncho pulmonary disease. This 
disease. if caused by cotton, flax hemp and sisa.l d',Jst. 
is covered by Part C (3) of the third Schedule. But in 
this case. the disease was not found to be caused by 
cotton, flax hemp or sisal dust. So it was held t~-lat 
the third Schedule was not applicable to this case and 
the claimant was not entitled for compensation. 

27. M.R.Mallick, Employees' State Insurance Act, (1984), 

p.258. 
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scheduled occupational diseases, the Acts of 1923 and 1948 

provide for compensation for other diseases,28 if they are 

directly attributable to specific injury by accident, aris-

29 lng out of and in the course of his employment. 

Emploxment 

The term "employment" refers to a condition, in '«hich 

a man is kept occupied in executing any work. It means not 

only an appointment to any office for the first time but 

1 h i ut f h . 30 "E 1 t" a so t e cont n ty 0 t at appo1ntment. mp oymen ~ 

as used in the phrase "arising out of and in the course of 

employment"~l has to be understood in the context of the 

language, employed therein. It covers not only the nature 

of the employment but also its character, conditions, obli-

gations, incidents and special risks. 32 Generally, the 

employment of a workman does not commence, until he has 

28. See Norkmenls Compensation Act, 1923, Section 3 (4); 
Employees' State Insurance .~ct, 1948, Section 52-A (3). 

29. Ibid. 

30. Sukh,'.nandan Thakur v. State of 3ihar, A. l. R .1957 Pat. 617. 

31. Workmen's Compensation Act, 1923, Section 3; Sm~loyees' 
State Insurance Act, 1948, Section 2 (8). 

32. Nanjamma v. ~ity Muncipal Council, 1982 Lab.I.C.1208 
(Kant.) (9.B.); Union of India v. Mrs.Noorjahan, 1979 
Lab.I.C.652 (All.): Works Manager, Carriage and ~agon 
Shop S.l. Rl,... v. !-lahabir, A.I.R.1954 All. 132; Tobacco 
M£rs. (IndIa Ltd. v. Mrs.Marian Stewart, A.I.R.1950 
Cal.164 (D. B.); CentraT"Glass Industries Ltd. v. Abdul 
Hossain, A.I.R.1948 Cal.12 (D.B.); St.Helen's colliery 
~. v. Hewitson, [1921] A.C.S9 (H.L.). 
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reached Lle place of ni 3 er~ployment and does not continue. 

when he -na.s left it. Tn otner ~ords, the employment a~ 3 

~orkman commences at the end of his journey from hom~ and 

t t th f h ·· b \, - 33 sops a e commencement 0 l.S Journey ac", Ilome. 

The workrnan, on his way to his work an-:i before .')e 

enters the employer's premises', is a man and not a "workman" 

and travels at his own risk. 34 ',ihen he is on a public road 

or a public place or a public transport, he is there ~s any 

other member of the public and not in the course of his 

employment, unless the very nature of his emaloyment m3Kes 

it necessary for him to ba there. 35 

But. problems arise, '",hen a workman receives injuri'~s 

just before hi.s entry to or just after nis exit from the 

place of work or just near the place of his work but not 

exactly at the place of his work. The natural question in 

such cases would be: "'flas he, at the time of the accident 

---------------.---- -----------------------
33. sad1Unaben Amrutlal and others v. ~.S.I.C., 1981 Lab.I.C. 

16S. (Guj.) (~.B.): ~aurasht~~_Salt Mfg. C~. v. ~~~_y~lu 
Raja, (1959) 2 L.L.J.249 (s.C.). 

34. F.P.i'ialton, uilorkmen ' s Compensation And The Theory Of 
Pro::essional Risk", 11 colum,_L.Rev., p.36 at 47 (1911). 

35. Saurashtra Salt ~fg. Co. v. 3ai Valu Raja, (1958) 2 L.L.J. 
249 (S.C.). But if his employment were of a kind, Noich 
is plJrSlJed on t.")e hiqh way, he mi;Jht be in th~ course af 
his t:lr1t>loyment while there. See John Stewart and 30ns 
v. !:.onghurst, b917) A.C.249 (H.L.), See also E.S-:~ v. 
A.Parameswaran, 1977 Lab.I.C.194 (Ker,) (~.B.). When the 
emplo:.'ee was deputed to play a match in this case, his 
death in car accident, occurring. while proceeding to th~ 
playground Nas held to be the result of an em?loy-
ment injury. 
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dOing his duty during his normal ~orking hours at his normal 

working ?lace?tI Strictly speaking, the answer would be 

'no' and the workman would be without any relief. But to 

include some of these genuine cases in the course of employ-

ment of a workman and give him a relief, the theory of 

notional extension i1as been evolved by courts. 36 Accor:iing 

to this theory, a work~an may be regarded as in th~ course 
has 

of his employment, even tnou~h he has not reached orAleft the 

premises of his employer. 37 

There can be notional38 extension in place and time 

for the entry to and exit39 from the work-·place. There can 

-----
36. See Kamta P rasad ?andey, "Compensable :-iar:n u~der ':lork.'Tlen' S 

Compensat10n Act, 1923. - A Comparative Study of t:'1e Indian 
and sn?lish ~ecisions". 11 J.I.L.I, p.430 at 447 (1969). 
The doctrine of "Notional Extension of :1aster' s ?rernises" 
under the law of dork.'l1en's Compensation can be said to 
have taken its cou~se of development mainly throuJ~ three 
~nglish decisions and one Indian decision: Cremins v. 
Guest, Keen and Nettlefolds, [1908] 1 K.B.4~(C.A.): 
St. Helen f 5 Colliery Co. v. Hewi tson, [1924] . .\. c. 59 (H. L. ) ; 
Weaver v. Tredegar Iron and Coal Co.Ltd., [1940] 3 All 
E.R.157 (H.L.) and General Mana2e~B.E.s.T. v. ~~.Agnes, 
A.I.R.19643.C.193. See K.S.Bhatt, "Notional Extension 
of Master's Premises and Hohfield's Scheme of 'Rights' ", 
(1971) 1 L.L.J.1. 

37. Saurashtra Salt M2f.Co. v. 3ai Valu Raja, ~~~, n.39. 

38. Assumed to be actual or real for a particular purpose. 
See A.S.Hornby, Oxford Advanced Learner's DictionaEY of 
Current English {1991}, p.843. - ---- -

39. In G.S.Talcher Thermal Station v. Bijuli Naik, 1994 Lab. 
I.C.IJ79 (Ori.), the workman died at tne factory gate, 
while coming to join his duty, a couple of minutes, be
fore the starting of shift. It was held that the employer 
was liable to pay compensation, one of the reasons being 
that the the~r~of notional extension was applicable to 
this case~~~~aurashtra Salt M2f.co. v. Bai Valu Raja, 
(1958) 2 L.L.J.249 (s.C.). 
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be notional extension to cover interruptions, that occur 

during the course of em~loyment and journeys in discnar]e of 

duty. This is becasue the word 'employment' has a wider 

meaning than 'work'. A workman can be regarded as in the 

course of employment not only when he is engaged in his 

actual work at the employer's premises but also when he is 

40 doing something, incidental to it, like proceedin~ towards 

his work from one portion of his employer's premises to 

41 another or taking rest. 

By the application of the theory of notional exten-

sion of place to the entry and exit point of the place of 

employment, the sphere of employment is extended from the 

employer's premises to the route/vehicle for cOming to and 

42 leaving the place of employment. This extension is justi-

fied by establishing a nexus by logical reasoning between 

the employment and the accident, happening in the route. 

40. Union of India v. Mrs.Noor Jahan, 1979 Lab.I.C.652 (All.); 
Works Manager, C. and W, Shop, E.I.R, v. Mahablr, A.I.R. 
1954 All. 132; ~ v. Norton Hill Colliery Co., [1909] 
2 K.B.539 (C.A.). 

41. Shree Krishna Rice and Flour Mills v. Challapalli 
Chittemma, (1961) 2 L.L.J.260 (A.P.); Weaver v. Tredegar 
Iron and Coal Co.Ltd., supra, n.36. 

42. Maherunisha A. Pathan v. E.S.I.C. (1995) 1 L.L.N.394 
(Ouj.); Sheela v. E.S.I.C,.; (1991).1 1 L.L.J.247(P. &. H.); 
The Manager, Rosin and TUEPentine FactOry v. Ali Beguma, 
1988 Lab.I.C. NOC 23 (J. &. K.) (D.B.). Bhaf¥bai v. 
v. Central Railway, A.I.R.1955 Born.10S (D.B.; Varada
rajulu Naidu v. M.Boyan, A.I.R.1954 Mad.11l3 (D.B.); 
John Stewart and Sons Ltd. v. Longhurst, (}9l~ A.C.249 
(HIL.); Richards v. t·1orris, [1915] 1 K.B.221 (C •. ~.). 
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The fact that at the time, the workman met with the accident, 

he was on the way to the factory from his home and in the 

normal course, he would be reporting for duty within a few 

mi t i h . 43 nu es, s one suc reason~ng. Another reasoning is 

that at the time of the accident, the workman was coming to 

or going from the factory along the recognised/practical 

44 
route, commonly used by all the workers of the factory. 

Nexus between employment and accident is established also 

by the fact that the workman was directly on the way between 

45 
his place of work and home, at the time of the accident. 

43. TNCS Corpn. Ltd. v. S.Poomalai, (1995) 1 L.L.J.378 (Mad.); 
Sheelc3: v. =:.S. I.C." (1991) 1 L.L.J.247 (P. &. H.); . 
Sad~aben Amrutlal v. E.S.I.C.)1981 Lab.I.C.1653 (GuJ.) 
(D.~; R.D., E.S.I.C. v. L.Ranga Rao, 1981 Lab.I.C.1563 
(Kant.) (D.B.); Dudhihen DharamShl v. New Jel1angir Vakil 
Mills Co.Ltd., (1977) 2 L.L.J.194 (Guj.) (D.B. r. 

44. President, Iron Ore and Mining ~orks Co-op~Societx v. 
Munqai Bai and Others, 1987 (54) F.L.R.29 (M.P.); 
Somraju v. Eastern RlX., A.I.R.196l Cal.297; Works 
Manager, C· and ~i'.-?.hop, E.I.Rly. v. Mahabir, A.I.R.1954, 
All. 132; Rani Bala Seth v. East Indian ilY., A.I.R.1951 
Cal.501 (D.B.}; ~ v. Norton Hill Coll erx Co" [1909] 
2 K.B.539 (C.A.). 

45. In Steel Authoritx o~~~td., Rourke1a v. Kanch~nbala 
MOhantI , 1994 Lab.I.C.1S28 (Ori.), the workman met with 
an ace dent and died, while returning from the place of 
work. A clause in a settlement between the employer and 
the workmen of the industrial establishment provides for 
corn?9nsation for accidental injuries, sustained by a 
workman, while returning from the place of work to his 
residence by normal route. But in the instant case, the 
deceased workman was found to have met with his accident 
at a place, in a direction opposite from the residence 
of the workman. Hence, the deceased could not be said 
to be returning from the place of work to his residence 
by normal route. Therefore, it was held that the clai
mant was not entitled to compensation on the basis of the 
theory of notional extension of employer's premises. Sfc Q.150 

5athy ~~ v. E.S.I.C./1991 (1) K.L.T.784 (D.B.). 
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If the workman was coming to or going from his employer's 

premises by the transport, provided or arranged by the 

employer and was under an express or implied contractual 

obligation or practical compulsion to travel by it, the 

sphere of employment is notionally extended so as to cover 

th . d t i i h f...· i 1 4 6 e aCC1 en , occurr ng n t e route 0 t"e ven c e. The 

sphere of employment can be notionally extended to the place 

of accident, occurring in the course of journey to and from 

the place of employment. even though the workman was not 

using employer's transport but was enjoying only a travel 

46. In M.N.Khan v. 30mbay Hunicipal coren., 1982 Lab.I.C.780 
(Born.) (D.B.), the petItIoner, a c ark of Bombay 2lectri
city Supply and Transport Committee, run by the Bombay 
MuniCipal Corporation)was leaving his place of work for 
home)after finishing work. 'Nhile crossing the roaj, he 
was Knocked down by a taxi and was injured. It was held 
that the doctrine of notional extension does not auto
matically apply in a case, where an accident takes place,. 
while the workman is going to or coming from his place 
of work. The doctrine can apply, only when there is a 
duty or obligation on the part of the workman to avail 
himself of the means of transitJoffered by the employe~ 
though the said duty may be express or implied in the 
contract of service. See also Patel En29. Co. v. Commr. 
for W.C., 1978 Lab.I.C.1279 (~.P.)lD.B.);.B.E.S.T. Under
taking v. Mrs. Agnes, A.I.R.1964 S.C.193; Varadara ulu 
Naldu v. Masya Boyan, A.I.R.1954 Mad.1113 D .• ; Wea~ 
v. Tredegar Iron and Coal Co.Ltd., [1940] 3 All, E.R.157 
(H.L.); St.Helen1s CollIery co:Ltd., v. Hewitson, r924) 
A.C.S9 (H.L.); Richards v. Morris, [1915] 1 K.B.221 (C.A. 
Cremins v. Guest. Keen and Nettlefolds Ltd., (1908] 1 K.B 
469 (C.A.). 

Under the Employees' State Insurance Act, 1948, as 
amended by Act No.44 of 1966, an accident, sustained by 
a workman, while travelling with the express or implied 
perw~ssion of the employer in a vehicle, provided or 
arranged by the employer. shall be deemed to be an 
employment injury, whether he was required to travel by 
it or not. See Employees' State Insurance Act, 1948. 
Section 51-C. 
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47 subsidy. It can also be extended to an accident, occurr-

ing, while travelling by a vehicle, which, though he was not 

obliged to use, was a vehicle which, in the contemplation of 

the parties, was a normal mode of transport to and from the 

place of employment. 48 But notional extension of the sphere 

of employment to journey to and from the place of employment 

has got its own limits. It can be permitted only upto the 

point, where the general risks, which the workman shares with 

the public at large~cease and the particular risKs, which 

are incidental to his employment,commence. 49 But t~e divid-

ing line is not always easy to discover and it depends upon 

the facts of each case. 50 

47. Indian Rare Earths Ltd. v. A.Subaida Beevi, 1981 Lab. 
I.C.1359 (Ker.) (D.B.); E.S.I.C. v. sUhara Beevi, (1975) 
2 L.L.J.2S5 (Ker.). 

48. See E.S.I.C. v. Francis De Costa. 1978 Lab.I.C.92S (Ker.) 
(D.B.). While the employee was coming by bicycle to the 
factory, he was hit by the lorry, belonging to the factory 
and sustained injury. The accident took place at a 
distance of 1 k.rn. away from the factory. It was held 
that the employee met with the accident in the course of 
his employment, as at the time of the accident, he was on 
his way to the factory, through the route, through which 
normally he had to reach the factory from his home, using 
the conveyance, which, though he was not legally obliged 
to use, was a vehicle, which, in the contemplation of the 
parties, was a normal mode of transport from the employee I 5 

residence to the factory. 

49. Saurashtra Salt Mfg. Co. v. ~ai Valu Raja, supra, n.35. 
See also salambe:r: v. D.B. Mgr., M.S.C.L.D.B~Beed, (1990) 
1 L.L.J.112 (Born •• 

50. Horatio Vester and Hilary Ann Cart wright, Industrial 
Injuries (1961), Vol.I, p.75. See B.p.ShanffiUgham v. 
Union of India and others, 1989 Lab.I.C.NOC 60 (C.A.T.) 
(Cal.). A railway employee sustained injury, when he 

contd ••• 
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There can be notional extension of the time of employ-

ment before and after the period of work. A workman's 

employment is not like an electric machine, which may commence 

functioning immediately by putting on a switch and cease 

functioning immediately by putting off the switch. It in-

volves a human relationship.51 A workman, who reaches the 

place of his work before time, is in the course of his employ-

ment, if the period by which he reaches earlier than the 
52 

actual time of commence~ent of his work is not unreasonable. 

(f.n.50 contd.) reached his destination after completing his 
work. It was held that the benefit of notional extension 
of time and place could not be granted to him, as he could 
not be treated as on duty~when he was injured. But in 
Sheela v. E.S.I.C.}(1991) 1 L.L.J.247 (P. &. H.), the 
deceased employee met with accident, while he was waitin~ 
for local bus to go to his place of work. Here the 
notional extension of employer's premises was permitted 
by the court. See also Rajappa v. E.S.I.C./(1992)2 L.L.J. 
714 (Kant.) (D.B.). Maherunisha A. Pathan v. E.S.I.C. 
(1995)1 L.L.N.394 (Guj.). ~ 

51. Kanita Prasad pandey, supra, n.36. 

52. See Sharp v. Johnson & Co. Ltd., [1905] 2 K.B.139 (C.A.). 
In this case, a number of workmen, employed on certain 
building work at Catford, had to come down from London 
each day by a train, which brought them to the place of 
employment about twenty minutes before the time, fixed 
for commencing work in the morning. One of these workmen, 
who had come from London one morning, While proceeding 
to deposit his ticket at the ticket office sustained 
injuries through accidentally falling into an excavation 
near the ticket office. It was held that the accident 
arose out of and in the course of employment, as the 
workman was permitted to be upon the premises for depo
siting his ticket about twenty minutes before the time, 
fixed for commencing work. See also Dudhiben ~haramshi 
and others v. New Jehangir Vakil Mills Co. Ltd., (1977) 
2 L.L.J.194 (Guj.) (O.B.). 
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As the employment begins a reasonable time before the 

actual commencement of the work, it continues for a reasonable 

time even after the actual 'tools down' .53 This is because 

it is practically impossible for a workman to leave the 

employer's premises simultaneously with the cessation of the 

work. 54 

53. In TiruCh! v. Kana1ambal, 1995 Lab.I.C. NOC 48 (Mad.), the 
husband 0 the app lcant was employed as a pointsman in 
the Railways. He was assaulted during early hours after 
night duty by some unknown persons. He died subsequently 
as a result of the injuries, sustained by him. It was 
held that his death was caused by an accident, which had 
arisen out of and in the course of employment. 

54. In John Stewart and Sons v. Longhurst, [1917] A.C.249 
(H.L.), a carpenter was employed by John Stewart and Sons 
Ltd. to repair a barge, lying in a dock, controlled by 
the Port of London Authority. One night, the car?enter, 
while returning from the barge after the day's work/fell 
off the quay in the darkness of the night and was drowned • 
It was held that the employment of a workman might be 
regarded as existing :~fore the actual operations of the 
workman began and might continue, even after the actual 
work had ceased.. The accident was held to have ari sen 
out of and in the course of employment, as it occurred, 
on his leaving the barge and while he was lawfully on 
the dock premises on his way out. See also Raj TJulari 
v. Superintending Engr., P.3.E.B. and another, (1989) 
2 L.L.J.132 (P. &. H.). A workman of the Punjab State 
Electricity Board was engaged in fixing electric wire on 
the poles on either side of the road, beyond duty hours, 
as directed by his superiors. A bus, belonging to the 
Punjab Road Transport Corporation, came at a high speed 
and dragged the electric wires, hanging on the road. As 
a result, the pole, on which the workman was working, was 
broken from the middle and he fell down and died instant
aneously. It was held that the deceased was on duty in 
the course of his employment, when the accident took 
place, as ne was working beyond duty hours, as per the 
directions of his superiors. 
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There can be notional extension of the sphere of 

employment in place an~ time not only before and after work 

but also to cover the interruptions, that occur durin] the 

course of employment. The course of employment may be 

temporarily interrupted by tea/meal breaks or periods of 

leisure. Such interruptions in fact can be softened in 

such a way that they may not appear to be interruptions in 

1 b h li . f h - f' 1 . SS aw y t e app catlon 0 t e tneory 0 notlon3 extenslon. 

For the efficient dischar]e of his dutie3, a workman should 

take refreshments and meals, as and when required. So a 

workman is in the course of his employment not only while 
55 

dOing his work but also while taking refreshn~nts and meals. 

But if an employee, with fixed time and place of work, takes 

his meals or refreshments at a prohibited place or time, he 

57 is outside the course of employment. Thus, a workman was 

55. In Reg.Dir., E.S.I.C. v. Mary Cutinho and others, 1994 
Lab.I.C.2420 (Born.), a workman went home nearby during 
lunch-break to take lunc~. While returning to factory, 
he was knocked down by a vehicle and he died. It was 
held that the deceased workman had suffered injury, as 
a result of an accident}arising out of and in the course 
of employment and his dependants were entitled to com?en
sation. See also J. F .Pareira v. sastern -!latch Co. Ltd. 
(1985) 1 L.L.J.472 (Born.):-- --.) 

56. R.D., E.S.I.C., Ahmedabad v. Batulbibi & another, (19~8) 

2 L.L.J.29 (Guj.): ?E.Davis & Co. v. Kesto Routh, A.I.R. 
1958 Cal.129 (D.B.); Public vlorks Dept. v. Smt.Kausa, 
A.I.R.1966 M.P.297: Ramaorahmam v. Traffic Mana2er, Vizag 
port, A.I.R.1943 Mad.353 (D.B.); Low or Jackson v. General 
Steam Fishing Co.Ltd. 1 [1909] A.C.523 rH.L.'. 

57. S.C.Srivastava, Social Security and Labour Laws (1995), 
p.84. 
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held to be not in the course of his employment, as he was 

injured, while taking his lunch at a prohibited place a:1d 

during a period, when he was prohibited to rem~in on the 

employerts premises. 58 In addition to refreshments and 

meals, relaxation may improve the output of the ~orker by 

relieving him of the tedium of the work. So the sphere of 

employment of a workman is notionally extended to periods 

of relaxation also. 59 

Sometimes, a workman may have to do jobs, not assigned 

to him under his contract of employment. If it has become 

customary for a wor~~an to do such a particular job by the 

order of his employer, an accident, sustained, while doing 

it, can be considered as in the course of employment, by the 

application of notional extension of the sphere of employ

ment to the period of performance of such jOb. 50 The exten-

sion of the sphere of employment by notion~l extension in 

this case is justified;because he is doing the work, as 

directed by his employer. Further, a workman can be regarded 

58. State of Madras v. Sankiah Thevar, (1959) 1 L.L.J.390 
(Mad. L 

59. See E.S.I.C. v. Gulab baksh Hulla, 1987 Lab.I.C.141(Bom.) 

60. Kamala v. Hadras Port Trust, (1966) 1 L.L.J.690 (Mad.). 
A lascar in the Port Trust was ordered by his dredge
master to fetch his master's dinner from his house. He 
was knocked down by a lorry on the highway and died on 
the spot, while returning from his master's house. He 
was held to be in the course of his employment, as he 
was acting, as per the orders of his master. 
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as in the course of his employment: by the theory of notional 

extension when he is, in an emergency, doing acts, which are 

entirely different from the work, assigned to him, and which 

involve new and greater danger and are expressly forbidden 

to be done under normal conditions. ~e may be dOing such 

acts, as they are necessary to preserve the employer's pro

perty from destruction61 or to rescue a fellow workman, if 

such workman is imperilled under circumstances. which will 

62 make the employer liable to compensate him. It is enough 

that the workman honestly believes that an emergency exists. 

in which his employer's interest requires him to go outside 

his normal sphere of employment. Even though such emergency 

did not actually exist and the employer's person or property 

or interest was not in actual peril, ,the workman, who sustained 

injury, while acting with the honest belief that there was 

such emergency, will be entitled to compensation. 63 The 

61. Ganga SU2ar Corpn. Ltd. v. Ram Darshan, 1977 Lab.I.C. 
1285 (All.); Bai Chandan v. Godhra Borou2h Municipality 
(1974) 2 L.L.N.296 (Guj.) (D.B.); FederatIon of Labour ~ 
Co-operatives Ltd. v. S.Baliah, A.I.R.1962 A.P.59; Ravuri 
kotayya v. Dasari Nagavardhanamma, A.I.R.1962 A.P.4~; 
Pandye R.M. v. Automobile Products of India Ltd., A.I.R. 
19S6 Bom.11S (~.B.). 

62. varkefachan v. Thomman Thomas, 1979 Lab.I.C.986 (Ker.) 
(D.B. i Rees v. Thomas, [1899] 1 0.B.I015 (C.A.). See 
also Francls H. Bohlen, supra, n.20 at p.416. 

63. Ibid. 
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pivotal question is whether the workman acts in the interest 

of his employer in such emergency. If the answer is in the 

ffi ti h i i i h f h · 1 64 a rma ve, e s act ng n t e course 0 1S emp oyment. 

Generally, an injury, sustained by a workman, while 

he is outside the premises of the employer, cannot be s~id 

to be compensable industrial injury, its occurrence being 

outside the sphere of employment. But it is compensable. 

if he was so sent outside the premises, on his employer's 

business, because the theory of notional extension applies 

and the sphere of employment is extended to the place of 

65 performance of such duty. During duty hours, a gangman 

was asked to shift to another place for work along with other 

workmen. While going to t~e other place, he was knocked 

64. J.D. & Co. Oil Mills v. E.3.I.C., A.I.R.1963 A.P.210: 
Ravuri Kotaya v. Dasari Nagavardhanamma, A.I.R.1962 
A.P.42. Under the Employees' State Insurance Act, 1948 
an accident, sustained by a workman, while acting in 
the interest of the employer during emergency, shall be 
deemed to have arisen out of and in the course of his 
employment. The workman will be benefit-·.ed by the above 
provision, even if the emergency was supposed and the 
action was taken outside the actual premises of his 
employer. See Employees' State Insurance Act, 1948, 
Section 51-0, added by Act 44 of 1966. 

65. See Nagar Palika, Mandsaur v. Bhagwantibai, 1994 Lab.I.e. 
NOC 171 (M.P.). A temporary worker, while he was going 
in the jeep of his employer to a place outside the 
employer's premises, fell down from the jeep and died. 
It was held that the employer was liable to pay compen
sation, as his death arose out of and in the course of 
emp10yment. See also F.P.Walton, sU2ra, n.34 at p.46. 
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down by a lorry on the public street, and died, as a result 

of the accident. The accident was held to have occurred in 

the course of his employment, the accident having taken 

place, when the deceased was proceeding to discharge his duty 

at the behest of the employer at the second site. 66 

Sometimes, the nature of the employment is such that 

the journey becomes part of the sphere of employment. A boy, 

employed to take tea from a teashop, outside the factory 

gate to employees of the factory, was returning to the teashop 

after serving tea. He was cau1ht in the midst of an unruly 

mob of workmen and was struck by a bullet, fired by the police 

to disperse the mob. The boy was severely wounded ~nd he 

died. The accident was held to have arisen out of and in 

the course of employment, as the employment specially exposed 

h bo 1 . k 67 t e y to a genera r~s. 

The concept of the sphere of employment both under 

the Workmen's Compensation Act, 1923 and the Employees' State 

Insurance Act. 194868 has been considerably widened by the 

66. Union of India v. Mrs.Noor Jahan, 1379 Lab.I.C.6S2 (All.) 
The prIncIple of this case Is reflected in other cases 
like United Insurance Co. Ltd. v. Heera Bai, 1987 (54) 
F.L.R.507 (M.P.); Hlndustan Ice & Cold Sto~age Co. L7d. 
v. Zubeda Bibi, A.I.R.195S N.U.C.817 (Cal.) and Denn~s 
v. ~'lhite, 1917 A.C.479 (D.B.) (H.L.). 

67. National Iron & Steel Co.Ltd. v. Manorama, A.I.R.1953 
Cal.143 (D.B.). 

68. Under common law, the sphere of employment is notionally 
extended to the entry/exit point of the place of employ
ment. It does not go beyond the employer'S premises 
generally. See John '1unkman, ::mployert s Liabilitx at 

contd .•. 
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application of the theory of notional extension to a wide 

variety of situations, as mentioned above. It covers the 

entry and exit points of the place of employment, the route 

or the vehicle for the journey to and from the place of 

employment, breaks for meals or refreshments, performance of 

unassigned work for the purP9se of employer's welfare, 

performance of emergency duty beyond working hours, and 

journeys in discharge of duty beyond employer's premises. 

Such extension is justified by the fact tnat it ~as the 

employment, that brou9ht the workman at the particular place 

of accident. He was not there, like other members of the 

69 public, for his own personal purposes. He was there for 

the purposes of his employment an-j matters, incidental 

thereto. In fact, the theory of notional extension has 

cleared much deal wood, t:1ereby wideniwr the scope of com-

pensable industrial injuries, in accordance with the reco-

70 mmendation of the I.L.O. 

(f.n.68 contd.) Common Law (1985), p.99. But notional exten
sion is permitted outside employer's premises, where 
workmen are sent out on duty outsid~ ~e General Clean
in~ Contractors Ltd. v. Christmas, l!95~ 2 ~ll E.R.l110 
~H. L. ) • 

69. He would have fallen outside the sphere of notional 
extension, if had been there for his personal purposes. 
See G.M., Northern ~. v. R.R.Nerma, 1979 Lab.I.C.I099 
(All.); Sauraihrra-sart Mfg. Co. v. ~Valu Raja, (1958) 
2 L.L.J.249 {S.C.}; Alderman v. Great ~'lestern Rly. Co. 
[1937] A.C.4S4 (H.L.}; Burma Oil Co.Ltd~ Ma Hmwe Yin, 
A.I.R.1935 Rang.428 (D.B.). 

70. The Employment Injury Benefits Recommendation No.121 of 
1964 of the International Labour Organisation requires 
each Member to treat the following as industrial accidents: 

contd ••• 
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Accident arising out of employment 

The expression "arising out of employment" emphasizes 

the existence of a relationship in the shape of cause and 

effect between employment and accident. 71 The former viz. 

(f.n.70 contd.) 
(a) accidents, regardless of their cause, sustained 

during workin~ hours at or near the place of Nork or 
at any place where the worker would not have been 
except for his employment: 

(b) accidents sustained within reasonable periods before 
and after working hours in connection with transport
ing, cleaning, preparing, securing, conservin]. stor
ing and packing work tools or clothes: and 

(c) accidents sustained while on the direct way between 
the place of work and -
(i) the employee's principal or secondary residence: 

or 
(ii) the place where the employee usually takes his 

meals: or 
(iii) the place where he usually receives his remunera

tion. 
See International Labour organisation, Conventions and 
Recommendations (1966), p.109S. ----

71. In G.S.Talcher Thermal Station v. Bijuli Naik, 1994 Lab. 
I.C.1379 (Ori.), the workman died of heart-attack at the 
factory gate, while coming to join his duty. The doctor, 
who treated the workman, on his complaining of chest-pain 
prior to his death, certified that strenuous work in 
factory could result in coronary thrombosis. The 
deceased's suffering from coronary thrombosis and dying 
of the same had close connection with his strenuous work 
in the factory. Hence, the employer was held liable to 
pay compensation. See also Rajapta v. E.S.I.C., (1992) 
2 L.L.J.714 (Kant.) (n.B.); Dlvls onal ,Rallwax Manager, 
Kota, v. Shamsadi, 1988 Lab.l.C.60S (Raj.): Dir. (T. & M.) 
D.N.K.project v. Srnt.D.Buchitalli, 1987 Lab.I.C.1795 
(Ori.); Mackinnon Mackenzie & Co. {~)_Ltd. v. Ib~ahirn 
Mahom~ad lssak, A.l.R.1970 3.C.1906; Sarat C~a~rjee & 
Co. Ltd. v. Khair~unnessa, 1969 Lab.l.C.778 (Cal.) (O.B.); 
T.D. & Co.Oil M!!!! v. SSI Co£Pn., A.t.R.1968 A.P.210; 
~~s~ Railwaxs & Trading~. v. Saraswati Devi, A.I.R. 
1963 Ass.127 (F.B.)i Ladi Jagannadharn v. Padmabati Baurani, 

contd .•• 
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employml:!nt:, is the cause and the latter viz., accident, i:; 

the effect. A cau~al connaction between em~loyment ~n~ 

accident can be held to exist, if the immediate act, Hhic~ 

led to the accident, is not so remote from t~e sphere of 

the workman's duties or the performance thereof as to be 

72 regarded as something foreign to them. 

It is not necessary that there must always be a direct 

and physical caus;al connection. 73 Sometimes, depending 

(f.n.71 contd.) 
A.I.R.1962 ori.7: Ravuri Kotayya v. Dasari Na~~y~rdha
naroma, A.I.R.1962 A.P.41; Parwati baI v. Rajkumar MiIls, 
A.I.R.1959 r-t.P.2Bl; Mrs.Santan Fernandes v. B:p~rrndIaT 
~~ A.I.R.1957. Bom.52 (D.B.); Bai Diva Kaluji v. Silver 
Cotton Mills, A.I.R.1956 Bom.424 (D,B.); Imperial Tobacco 
Co. "'~'Salona Bibi, A.I.R.1956 Cal.45B (D.B.); Indian 
News Chronicle Ltd. v. Mrs.Lazarus, A.I.R.1951 Punj.102; 
Whittle v. Ebbwvale, Steel, Iron & Co., Ltd., [1936J 2 
All E.R.1221 (C.A,): Charles R. Davidson & Co. v. 
M'Robb L.R.) [191B) A.C.304 (H.L.); Rfley William Holland 
& Sons, Ltd., [1911] 1 K.B.1029 (C.A.); Clover, Clayton 
& Co. Ltd., v. H1gheS, (1910]A.C.242 (H.L.); !!!.zgerald 
v. Clark & Son, 1908] 2 K.B.796 (C.A.); Fenton v. 
Thorley& Co. Ltd., [1903] A.C.443 (H.L.). 

72. Ravuri Kotayya v. ~asari Nagavardhanamma, A.I.R.1962 
A.P.42; See also Devshi Bhanji Khona v. Poarl Burno ~ 
Another, 1985 Lab.I.C.1589 (Ker.) (D.B.). The workman 
was working as a head-load worker under the appellant. 
Owing to over-exertionJthere was a sudden deterioration 
of his health, which proved fatal. It was held that the 
death of this workman was caused by an accident, arising 
out of and in the course of his em?loyment, as his death 
woul~ not have occurred but for the over-exertion. 

73. In Upton v. G.C.Rly. Co" [1924] A.C.302 at 306, Viscount 
Haldane, observed "Now the expression "arising out of" 
no doubt imports some kind of causal relation with the 
employment: but it does not logically necessitate direct 
or physical causation; . . • • The right given is no 
remedy for negligence on the part of the employer, but 
is rather in the nature of an insurance of the workman 
against certain sorts of accident". 
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upon other circumstances, even indirect and abstract cau&al 

connection may be treated as sufficient. 74 

There are numerous causes of an accident, out of 

which some are proximate and others remote. Of these, 

the cause, contemplated for establishing the causal rela-
75 tionship, is the proximate cause and not the remote one. 

A woman, employed by a fish-curer, while working in a shed, 

belonging to her employer, was injured by the falling of the 

roof of the shed, under which she was working. The roof 

fell, because of the falling of another wall, being con-

atructed on the adjoining land, by its proprietor. The 

14. See United India Insurance Co. Ltd., v. C.S.Gopalakrlshnan, 
1989 Lab.I.C.1906 (Ker.) (D.B.). The workman, a bus con
ductor, died, while sleeping in bus during hai,ting hours. 
There was no clear evidence as to the fact whether the 
death occurred directly due to the strain and stress of 
the work, the deceased was doing on the day, previous to 
the fatal incident. But it could not be denied that the 
workman was put to great strain and stress in discharging 
his duties, as the workman was asked to do work for more 
hours than what he was statutorily bound to do. So the 
workm~~was held to have died, as a result of an accident, 
which~Tisen in the course of employment. See also 
Lawrence v. George Mathews Ltd., (1929] 1 K.S. 1 (C.A.); 
Thorn or Simpson v. Sinclair, (1917] A.C.127 (H.L.). 

75. In New India Assurance Co.Ltd., v. G.Krishna Rao and 
others, 1995 (71) F.L.R.1 (Ori.), the deceased workman, 
Who was engaged in the construction of railway line, was 
residing in a hut, provided at the work-site by the 
employer. While the deceased was sleeping in the hut, 
fire engulfed the hut and she was burnt alive. It was 
held that though the provision made by the employer for 
residence of the concerned workman may be an incident of 
service and the deceased might have slept in the house, 
made available to her by the employer, such accommodation 
by itself cannot form the basis to claim compensation on 
the ground that death by accident was caused out of and 
in the course of employment. See also Bhagubal v. G.M., 
Central RIX. (1954) 2 L.L.J.403 (Born.) (~.B.). ----



120 

accident was held to have arisen out of ner employment on 

consideration of th~ proximate cause viz. she h~ppened to b~ 

workin.] j n tl.e shed at the time of the accident. 76 

Accidents "arising out of employment" envisal'= suc';) 

accidents as are either inherent77 in tne em?loyment or in-
78 

cidental to it. In other words, tney mean 3uch accidents 

i h f 1 fl f 
. 79 as are e t. er part 0 emp oyment or ow rom ~t. ·...men 

----------_._--
76. Thorn or Simpson v. Sincl~ir, [1917] A.C.127 (H.L.) See 

also Naima BIbi v. LOdhne Colliery Co. Ltd., (1977) 
2 L.L.J.69 (Cal.) (D.B.Y. 

77. An accident cannot be said to arise out of em?loyment, 
unless the risk of such an accident has been even hefore 
the accident inherent in the employment to 3. greater or 
lesser' extent. See Munshi & Co. v. Yeshwant Tukaram, 
A.I.R.1948 Bom.44 at 45; Vishram Yesu Haldankar v. 
Dadbabhoy ~ormasji & Co. A~I.R.1942 Bom.29; Brooker v. 
Thomas Borthwick & 30ns (P) Ltd., [1933] A.C.669 (n.e.). 

78. Oriental Insurance Co. Ltd., v. Nanguli 5ingh & A.N~, 
~95) 1 L.L.J.298 (Ori.); Gujarat State Road ~n5port 
corraration v. Bai Jiviben Arjan, 1981 Lab. I.C. 86 (Guj.); 
D.J aramshi v. New Jahangir yakIl Mills Co., (1977) 
2 1 .• L,J . .l94 (Guj.) (J.B.); Bhagwanji Murubhai Sodha v. 
Hindustan Tile3 & Cement Industries, (1977) 2 L.L.~.~~ 
[Guj.) (0.B.); ~·1st.AbidaI<hatunv.-G.M., DieselLocomotive./ 
(1973) 1 L.L.J.387 (All.) (F.B.); cfiowgule & Co. Ltd. v. 
Smt.Felicidade Rodrigues, 1970 Lab.I.C.1S84 (Goa); 
R.B.~oondra & Co. v. Mst.Bhanwari, 1970 Lab.I.C.695 (Raj.); 
Smt.Koduri Atcha~amma v. Palangi Atchamma, 1969 Lab.I.:. " 
~ (A.P7r: MohaZ2!.~l Praoouram v. ETne ~nittinC4 ~-1i115 
Co.Ltd., A.I.~60 Bom.387: Shagubai v. G.M., ~entral 
Rly.)rr954) 2 L.L.J.403 (Born.) (D.B.); ~Ra~~brahman v. 
~~;'~J1a~~<I~~is~~~patanam p~, A. 1. R .1943 Mad:353 
\ D. B. ) 

79. ~!-Le~!.~_~~,!~_~_~l}~~ v. ~!- __ ~,!~~~l __ ~~~\.! _~l!~ _~~~ther, 
(1990) 1 L.L.J.364 (H.P.). The deceased was employed as 
watchman in the Cement Factory of the second respondent 
as per a contract with the first respOndent. He was 
assigned night duty during winter season. No 'floollen 
clothin1 was provided to the deceased nor any heating 
arrangement was made at the place of his duty despite 

"' 
contd ... 
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an accident is caused directly by the work, a man is em~loyej 

to do or by the condition of the machinery, plant or premises, 

such an accident can be said to be inherent in or incidental 

to employment and, therefore, to have arisen out of employment. 

For instance, an injury, caused by the agfravation of a pre-

existing condition by the strain of work, is incident~l to 

employment and, tnerefore , can be said to ~ arisi~q out of 

it. A night Natchman of the Bombay Port Trust complai~~j 

of chest pain, while on duty and expired within his period 

of duty. Medical evidence showed that he was sufferin] from 

heart disease and the death was caused by the strain of his 

being on his legs for a long time daily. The death of t~e 

workman, caused by the ag~ravation of his pre-existingdisease 

by the strain of his work, was held to be incidental to employ-

ment. 80 But, where an employee of a factory died of heart 

(f.n.79 contd.) request. As a result of the bitter cold, the 
deceased started having pain in the stomach and died. It 
was held that the death occurred as a consequence of and 
in the course of employment. See also Divl.RIx.Mgr" 
Kota v. Shamsadi, 1988 Lab.I.C.60S (Raj7}7 The deceased 
workman was 61ttenby scorpion in the course of duty. 
After an operation. he was found to be sufferin~ from 
tetanus. His death was held to be caused by an accident 
in the course of and out of employment on the ground 
that the tetanus was incidental and consequential to 
scorpion bite in the course.of duty. 

80. Laxmibai v. Chairman, Bombay Port Trust, A.I.R.1954 Born. 
180 (D.B.). See also Deviben Judabhai v. Mfr.( Libelt~ 
Talkies, Porbandar. 1994 Lab.I.C.2570 (Guj. ; C.S.Ta cner 
Thermal Station v. Bijuli Naik, 1994 Lab.I.C.1379 (ori.); 
UnIted India Insurance Co. Ltd. v. Yasodhara Amma and 
another,(1990)--r-C.L.J.387 (Ker.): BroaCh-MunicI~alitx 
v. RaISen Chimanlal, 1989 Lab.I.c.7~jJ ana-D rector 
(T. & M.), D.N.K.Project v. D.Buchltalli, 1987 Lab.I.C. 
1795 (OrI.). .------------



122 

failure suddenly in the premises of the factory before 

starting his work, his death was held to be not incidental 

to employment, as tne heart-failure was not the consequence 

of any stress or strain during actual working~l The principle-

is nicely elucidated by Justice Ramaswami in the following 

words: 

"If the wor~~an dies as a natural result of the 

disease from which he ~as suffering • • • no 

liability would be fixed upon the employer. But 

if the employment is a contributory cause or has 

accelerated the death or if the death was due 

not only to th0 disease but the disease coupled 

with the employment, then it could be said that 

the death arose out of the employment and the 

employer would be liable".82 

While a workman is acting in the course of his employ-

ment, he may meet with accident, caused by a stranger's 

misconduct, skylarking or negligence or a bite by a cat or 

dog or some natural cause such as sun-stroke, frost-bite 

or lightning. Accidents of this kind, which arise in the 

course of employment, do not necessarily arise out of it. 83 

81. See Ajudee Bai v. E.S.I.C., A.I.R.1959 M.P.33S. 

82. Mackinnon Mackenzie & Co. v. Rita Fernandez, (1969) 
2 L.L.J.812 at 814-815 (s.C.). See also Klkhubhai v. 
Mafatlal Fine Spinning and ~~nufacturing Co., 1981 Lab. 
I.C.1648 (Guj.) (D.B.); Leela Devi v. Ram Lal Ra~u, 
1989 Lab.I.C.7S8 (H.P.). 

83. In The Sfecial Officer v. Smt.Ayyammal, 1994 Lab.I.C. 
NOC 386 Mad.) (D.B.), a worker was stabbed to death by 
her husband during the course of employment. Evidence 

contd ••• 
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The test, applied to decide whether such accidents arise out 

of employment, is to examine whether the employment is the 

effective cause of the accident by involving special exposure 

to such risks. If the employment involves special exposure 

to such risks, the accident, caused by such special exposure, 

is considered as arising out of it. 84 

Can an accident, faced by a workman, while attempting 

a prohibited act, be held to be incidental to employment? 

Under common law, if the workman is doing the work with which 

he is entrusted by his employer. he does not cease to be 

acting in the course of his employment. even though he is 

doing something prohibited. 8S Under the Smployees' State 

Insurance Act, if an accident happens to an injured person, 

while acting in contravention of any of the provisions of a 

(f. n. 83 contd.) 
on record showed that the deceased ~orker initially 
beat her husband and .... thereby) provoked him to stab. her. 
It was held that the worker's death was not caused by 
an accident arising out of employment. But see Tiruchy 
v. Kanagarnbal. supra, n.S3. 

84. Divl.Rly.M~r. v. Shamsadi, 1988 Lab.l.e.60S (Raj.); 
E.S.I.C. ~. 8abulal, 1982 Lah.I.C.468 (M.P.): Naima Bibi 
v. LOdhne Colliery Co. (1977) 2 L.L.J.69 (Cal.) (ry.B.); 
Mohanlal Prabhuram v. ~ine Knitting Mills Co.Ltd., A.I.R. 
1960 Bom.387: Nlsbet v. Rayne and Burn, [1910J 2 K.B. 
689 CC.A.); Challis v. L.S.S.W. Rly. Co., [1905] 2 K.B. 
1S4 C.C.A.); Andrew v. Failsworth Industrial Society Ltd. 
[1904] 2 K.3.32 (C.A.).-- --- ---" ./ 

8S. Common law insists only that an accident must have 
arisen in the course of employment. See John Munkman, 
~oyer's Liability at Common Law (1985), 100-101. See 
National Coal Boa~ v. England, [19S4L1 All E.R.S46{H.L.) 
~~czyk v. National Coal Board, Q 95!J 3 All E. R. 205 
01anchester Assizes); Stapley v. Gxesum _Milles Ltd." IT 9SiJ 
2 All E.R.478 (H.L.). 
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86 statute or of any orders, given by or on behalf of the 

employer or while dcting without instructions from his 

employer, the accident shall be de~med to arise out of and 

in the course of insured person's employment, if two condi-

tions are fulfilled. Firstly, the accident should be suc~ 

as would have been deemed to arise out of and 1n the course 

of employment, had the act not been done in contravention of 

the statute, or orders or without the instructions of his 

employer. Secondly, the act is done for the purposes of 

and in connection with the employer's trade or business. S? 

Under the Workmen's Compensation Act, such presumption is 

not applicable, where the injurYJresulting from an accident, 

happening, while acting in violation of rules or regulations 

of the employer. does not result in his death. Where it 

results in death, the question of disobedience of any rule 

or order does not stand in the way of holdin~ the injury, 

incidental to employment. S8 

86. For instance, see Factories Act, 1948, Section 111, 
dealing with obligation of workers to comply with pro
visions for ensuring health and safety. 

87. Employees' State Insurance Act,1948, Section 51-B. 

88. Workmen's Compensation Act, 1923, Section 3(1}, Proviso 
(b). Linram Seetharamiah v. Bijjam Bramaramba, 1969 
Lab.I.C.l8 (A.P.); Janaki Ammal v. DIvl. En~r., Highway!, 
(1956) 2 L.L.J.233 (Mad.); Padam Deb! v. Rag unath RaI' 
A.I.R.1950 Ori.20? (D.B.). See also (uyra, n.lr. 'D s
obedience', contemplated by Section 3 i , Proviso (b) 
involves conduct of a quasi-criminal nature, the inten
tion of doing something either with the knowledge that 
it is likely to result in serious injury or with awanton 
and reckless disregard of the probable consequences. So 

contd ••• 
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When the expression "arising out of" is analysed from 

the angle of "injuries inherent in or incidental to employ-

ment " what is brought to light is nothing but the causal 
~ 

relationship between employment and accident. 

It cannot be stated as a correct proposition of the 

law that all accidents, occurring at the time; and place of. 

89 employment, arise out of employment. Nor can it be said 

that accidents, not occurring at the time and place of 

employment of a workman, can never be accidents, arising out 

90 of his employment. If a wor~~an is obliged by the condi-

tions of his employment to be at a particular place at a 

-----------------------------------------------------------------
(f.n.88 contd.) 

89. 

90. 

mere disobedience is not sufficient for exempting the 
employer from liability, because it may be the result 
of forgetfulness or the result of the impulse of the 
moment. The concept, embodied in these wOrd3, is the 
antithesis of the idea~imported by the word -accident". 
See AfYa Muni v. U~i2~ of India, (1965) 1 L.L.J.24 (All.) 
Janak Aromal v. DTvf. Engr., HIghwaxs, (1956) 2 L.L.J. 
233 [Mad.); Bhurangya Coal Co. v. Sahebian, A.I.R.1956 
Pat.299 (D.B.); Lee shl v. Consolidated TIn Mines, A.I.R. 
1939 Rang.428 (D.B.); Allah-sakh~sh v. Mian Mohammad 
Allah Baksh, A.I.R.1935 Lahore 670. 
See The S~cial Officer v. Smt.A7fammal and another, 
1994 Lab.I.C.NOC 386 (Mad.) (D.B~.--For the fac~and 
decision of this case r see supra, n.8l. See also Smt. 
Koduri Atchayamma v. Palangi Atchamma, 1969 Lab.I.c:T415 
(A.P.); Mewar Textile Mills v. Kushali Bai, (1960) 2 
L.L.J.369 {Raj.}; Central Glass Industries v. Abdul 
Hossain, A.I.R.1948 Cal.12 (D.B.); a.Powell v. Panchu 
Mokadam, A.I.R.1942 Pat.453 (9.B.). 

See G.S.Talcher Thermal Station v. Bijuli Naik, 1994 
Lab.I.C.1379 {orI.}; Reg.Dir., E.S.I.C. v. Mary Cutinho 
and others, 1994 Lab.I.C.2420 (Born.); and Na~ar Palika, 
Mandsaur v. Bhagwantibai, 1994 Lab.I.C. NoC 71 (M.P.). 
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particular time and exposed to an accident. then, such 

accident arises out of employment. Though such accident 

may not have any causal relation to the work of the workman, 

it is incidental to the particular place, where, by the 

conditions of his employment. he is obliged to work. 91 The 

analysis of concept of ~arising out of employment" from the 

angle of "relevancy of time and place- lays bare again the 

underlying concept of causal connection between employment 

and accident. 

Workers, while performing their duties, sometimes 

adopt means to accomplish their ends in a way, which are 

either unwarranted or the adoption of which are liable to 

increase the risk, involved in the execution of the work. 

If there is only one mode of dOing a particular work and 

the worker suffers an injury, while performing the work by 

adopting that mode, the injury will be said to arise both 

in the course of as well as out of the employment. But 

if there are various alternative ways of doing the work, 

the worker is expected to adopt the least risky method. 92 

91. Ibid. 

92. In Stephen v. Cooper, [1929] A.C.S70 (H.L.), a farm 
servant was engaged in driving a reaping machine, drawn 
by two horses. While driving the machine, a chain, 
hooked to the backband of one of the horses, became un
hooked and had to be re-hooked. The servant, without 
putting the cutting blade out of gear, attempted by 
walking along the pole between the horses to refix the 
chain. The horses suddenly started forward and the 
serv~lt, losIng balance, fell on the blade and was per
manently injured. The proper method of refixing the 
chain was not followed by him. Instead, this dangerous 

contd ••• 
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The worker should not choose a more risky method and thus 

add peril to the job. If he acts otherwise, the injury. 

caused)is on account of added peril93 and, therefore, does 

94 not arise out of employment. 

Accidents, falling under the category of nadded peril", 

comprise the following acts of a workman, namely:-

(1) acts outside the sphere of his employment; 

(2) acts for his own purpose; and 

(3) acts done carelessly or negligently. 

Accidents, resulting on account of acts, done for one's own 

purpose as well as those, falling outside the sphere of one's 
95 

employment, have been held to be not ariSing out of em?loyment 

(f.n.92 contd.) course was taken. It was held that the 
injury was sustained by an accident, caused by an added 
peril, to which the workman exposed himself by his o'~ 
conduct and not due to an accident, arisinq out of his 
employment. See also Lancashire and Yorkshire Rly.co. 
v. Highley, (1917] A.C.352 {H.L.}. 

93. 

94. 

95. 

"Added peril" means a peril, voluntarily superinduced on 
what arose out of the employment, to which the workman 
was neither required nor had authority to expose himself. 
See Lancashire and Yorkshire R1X' v. High1ey, [1917] .!\..C. 
352 at 361 ~ vIscount Haldane. 

In Devidafal Ralyaram v. Secretary of State, A.I.R.1937 
Slnd.288 D.B.), a fitter, who wanted some scrap to make 
nuts and studs~went under the machine to take it from 
the scrap heap under the machine, which, when set in 
motion, caused a permanent injury to his right hand. It 
was held that the injury arose out of an added peril, 
to which the fitter had voluntarily and unnecessarily 
exposed himself and not out of and in the course of 
employment. See also Gouri Kinkar Bhakat v. RadhaKisseo 
Cotton Mills, A.I.R.l933 Cal.220 (D.B.). 
Oevidayal Ralxaram v. Secretary of State, A.I.R.1937 
Sind.288 (D.B.); Gouri Klnkar v. Radha Kissen Cotton Mills 
A.I.R.l933 Cal.220 (d.B.); Ste~hen v. ioo~r, rl~-A:C7 
~70 (H.L.); Lancashire and for sh1re RTY. 2.~. ~hl~, 
l1917] A.C.3S2 (R.t.). 
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But accidents, resulting from the carelessness or negligence 

of the workman, may be treated as arising out of his employ-

ment, if he has been acting within the sphere of his employ-
96 ment. Workmen are human beings and not machines and, 

therefore, are subject to human imperfections. No man can 

be expected to work without ever making a mistake or slip. 

Imperfections of a work~an form the ordinary hazards of 

employment. Therefore, accidents, arising from them, are 
97 treated as arising out of employment. Lord Atkin observed: 

96. 

97. 

In R.B.Moondra & Co. v. Rat. Bhanwari, 1970 Lab.I.C.695 
(Raj.), the deceased was employed as a driver on a truck, 
used for the purpose of carrying petrol in a tank. As 
the tank was reported to be leaking, he was asked by the 
employer to enter the tank and see from where it leaked. 
The deceased entered the tank, which had no petrol in it 
but was partly filled ~ith water. For detecting the 
place of leaking, he lighted a match stick. As a result, 
the tank caught fire and the deceased received burns and 
died subsequently. It was held that though the deceased 
acted negligently or rashly, it could not be said that 
the act done was outside the sphere of his em?loyment. 
See also G.M., South Eastern Railwa~ v. RadheI Shyam, 
1984 (48) F.L.R.493 (M.P.); Challa~areddY-Ranqanayakamma 
v. K.venkateswara Rao, 1975 Lab.I.C.ll13 (A.P.); 
Bhurangya Coal Co. Ltd. v. Sahebjan, A.I.R.1956 Pat.299 
(O.B.); Harris v. Associated portland Cement Mfrs. Ltd. 
[1938] 4 All t.R.8ll (H.L.). / 

In Challaparedd, Rangana~akamma v. K.Venkateshawara Rao, 
1975 Lab.I.C.13 3 (A.P.), a lorry drIver dlea in an 
accident, while driving the lorry. It was held that the 
mere fact, that he had permitted six passengers to 
travel in the lorry, which was already carrying a load 
of 10,150 Kgs., did not amount to adding peril to his 
employment by his own conduct. See also R.B.Moondra 
~. v. Mst. Bhanwari, 1970 Lab.I.C.695 {Raj.}. 



"Once you have found the work which he is seeking 

to do to be within his employment, the question of 

negligence, great or small, is irrelevant and no 

amount of negligence in doing an employment job 

can change the workman's action into a non-employ

ment job • • if a workman is doing an act which 

is within the scope of his employment in a way 

which is negligent in any degree and is injured 

by a risk incurred only by that way of doing it, 
98 he is entitled to compensation~. 

129 

The doctrine of notional extension extends the sphere 

of a man's employment. The doctrine of added peril, on 

99 
the other hand, purports to limit this sphere. For an 

act to fall within the sphere of one's employment, it must 

be ancillary to the employment or a necessary incident of 

it. lOO 

98. See Harris v. Associated Portland Cement Mfrs. Ltd. 
[1938J 4 All E.R.831 at 834 (H.L.). J 

99. K.D.Srivastava, Commentaries on the Workmen's Compen
sation Act, 1923 (1992), p.lS9. 

100. In SUperintending Engr., Parambikulam Aliyar Project, 
Pollachi v. Andammal, (1983) 2 L.L.J.326 (Had.), the 
deceased had to face the agriculturists, who had un
authorisedly diverted the water from the canal to their 
field, in the course of his employment. He made a 
complaint to the Junior ~ngineer about these agricul
turists. He had to face the indignant agriculturists 
again in the course of his employment, when he was 
killed by them. It was held that the accident, result
ing in the death of the deceased, was caused by a 
peril, which was very closely and intimately linked up 
with the performance of his duty and not by added peril. 
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If a workman is doing an act, ancillary to his employ-

ment, he must not unnecessarily increase the risk of injury 

to himself and so the risk of liability to his employer, 

beyond what is contemplated in his contract of employment. 

He must not choose an unnecessarily dangerous place for doing 

his work nor must he do it in an unnecessarily dangerous way. 
~ 

If acts otherwise, he will go outside the sphere of employ
A 

ment and the resulting injury cannot be considered to be 

arising out of employment but of added peril. 101 

An accident can, therefore, be said to arise out of 

the employment of a person, when it is causally connected 

with something, that is reasonably incidental to the employ-

ment or with the nature or the terms or the conditions of 

the employment. It is not necessary to establish that the 

workman was engaged in the performance of his duty. at the 

time of the accident and that the accident was related to 

such performance. The presence of the workman on the spot 

of the accident, if such presence itself was attributable to 

the discharge of his duty, is enough to show that the accident 

102 arose out of his employment. 

101. See supra, nn.92, 93 & 94. 

102. Salamabequm v. D.B.M2r., M.S.C.L.D.B.,Beed and another; 
(1990) 1 L.L.J.112 (Born.); Bhagubai v. Central RIy., 

BombaI)(1954) 2 L.L.J.403 (Born.) (D.B.). 
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Accident arising in the c~£se of emplo~nt 

If the requirement, that the accident must arise out 

of the employment, is primarily a matter of causation. the 

requirement, that the accident must arise in the course of 

employment, is a matter of the factual scope of the employ

ment in question. 103 An accident can be said to havearlsen 

in the ~course of employment~ if it took place within the 

period of employment, while the workman was performing his 

duties or engaged in doing something, incidental thereto at 
104 

the place, where he, ordinarily, is required to work. Thus 

the phrase covers duty, time and place of employment. 

There are two trends of judicial decisions, regarding 

105 the element of duty. According to the first..J to find out 

whether an accident has arisen in the course of employment 

or not, it is necessary to fin~ out, whether the workman was 

doing his duty, at the time of the accident. If he was not 

doing any such duty, the accident has not arisen in the 

106 course of employment. According to the second, "duty" 

is not relevant. An accident may arise in the course of 

103. K.M.Joseph, "Compensable injury under the workmen's 
Compensation Act", 1987 Lab.l.C.S7; See also F.P.~'lalton 
supra, n.63 at 45. 

104. State of Rajasthan & ORS v. Smt.Kanta, (1989) 2 L.L.J. 
135 {Raj.}; Tobacco Hfrs. (India) Ltd. v. Mrs. Marian 
Stewart. A.I.R.1950 Cal.164 (D.B.). 

105. See infra, nn.108, 109. 

106. See infra, n.112. 
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employment, though the workman might not have been doing his 

duty at the time of the accident. l07 

There is a catena of cases, lOa holding that workmen 

were acting in the course of their employment on th~ ground 

that at the time of the accident, they were doing their 

duties l for which they were employed. Similarly, there is 

i f 109. h' h kme' be h Id t no pauc ty 0 cases, ~n w ~c wor n nave en e· no 

107. 

lOB. 

Kamta Prasad pandey, 2E'£!!" p.440. 

Union of India v. Mrs.Noorjahan, 1979 Lab.I.C.652 (All.) 
varkeychan v. Thomman, (1979) 1 L.L.J.373 (Ker.) (n.B,); 
~soana v. Hlndustan Tiles & Cement Industries, (1977) 
2 ~.L.J.9S (Gu].) (D.B.}; satlya v. S.D.O., P.W.D., 1974 
Lab.I.C.1516 (M.P.) (D.B.): Assam Rly. and_Tradin'"i Co. 
v •. 3araswathi ;)evi, ,;.r.~.1963.\S3.r21 rF.B~ Janm 
Aroma! v. Divl. 2nQineer, (1956) 2 L.L.J.233 (Maa;r;-
NatIonal Iron & Steel Co. v. Manorama, A.I.R.1953 Cal. 
14~ (dc.B.); DUriri*v. A.G.LOCKwOOd & Co. [194" 1 All ~. R. c.,. - - . ..:-.....;..,;;;~------- 'J 
44; oble V. Southern Rly. Co., [1940] 2 All E.R.383 

I\. -
(H.L.); Weaver v. Tredesar Iron Co., [1940] 3 All ~.R. 
157 (H.L.); London and North Eastern RI . Co. v. Bren
tnall, [1933 A.C.489 H.L. ; Armstrong, Whitwort~ 
~. v. Redford, [1920) A.C.7S7 (H.L.); John Ste~art & 
Son Ltd. v. Longhurst, [1917] A.C.249 (H.L.): -tlebber v. 
Wansborough Paper Co.Ltd., [1915] A.C.Sl (H.L.). 

109. ~ri Atchayamma v. Palan2i Atchamma, 1969 Lab.I.C. 
1415 (A.P.); Tobacco Mfrs. Ltd. v. ~~~~wart, 
A.I.R.1950 Cal.164 (D.B.): Alderman v. Great Western 
Rly. Co., (1937) A.C.454 (H.L.); Devidayal Ralyaram v. 
secretary of State, A.I.R.1937 Sind.2B8 (n.B.); Gouri 
Kinkar v. Radha Kissen Cotton Mills, A.I.R.1933 cal. 
220 (D.B.); St.Helen's Colliery Co. v. Hewitson, [1924J 
A.C.59 (H.L.); Charles R. Davidson & Co. v. M'Robb, 
[1918] A.C.304 (H.L.); Plumb v. Cobden Flour Mills, 

[1914] A.C.62 (H.L.). 
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to be acting in the course of employment on the ground that 

at the time of the accident, they were not doing their duties. 

So to make his injury compensable, the workman must show that 

he was, at the time of the accident)causing the injury, 

engaged in the emp10yer t s business or in furthering that 

business and was not doing something for his own benefit,110 

or that he was doing something. in discharge of his duty to 

his employer, directly or indirectly imposed upon him by his 

contract of service. lll 

According to the second view, performance of duty is 

not the pivotal question. A workman, employed by the Public 

Works Department to work on the Gwalior-Jhansi Road, left the 

work-site for collecting the salary of the labourers from the 

office. While he was taking his meals on the way, he was 

murdered by unknown persons. Though the workman was not 

doing any duty but taking his meals at the time of the 

accident, causing his death, he was held to be in the course 

of his employment, at that time, as he would not have been 

112 murdered but for his proceeding to the office. 

110. Janaki Ammal v. Divl. Engineer, (1956) 2 L.L.J.233 (Mad.) 

111. National Iron & Steel Co. Ltd. v. Manorama, A.I.R.1953 
Cal.143: Tobacco Mfrs. (India) Ltd. v. Mrs. Marian 
Stewart, A.I.R.1950 Cal.164. 

112. See P.W.D., Bhopal v. Smt.Kausa, A.I.R.1966 M.P.297. 
For other cases, where the workman was held to be in 
the course of employment, though he was not performing 
any duty at the time of the accident~ ~ee Tiruchx v. 
Kanagambal, 1995 Lab.I.C.NOC 48 (Had.); Reg. DIr., 
E.S.I.C. v. Marx Cutinho and others, 1994 Lab.I.C.2420 

contd ••• 
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It appears at the first sight that the two views, 

noted above, are contradictory. But if they are looked in 

a wider perspective, they mean_, substantially the same thing. 

The first view gives a wider and liberal meaning to the '-.I'or,j 

'duty' and includes within the scope of 'duty' even those 

cases, which, according to the second view, are included as 

falling in the course of employment. 1l3 Lord ~tkinson, 

while emphasizing the element of 'duty' as a determinative 

114 
factor in the determination of the course of employment, 

took 'duty' in a wider sense. llS The second view discarded 

(£.n.112 contd.) (Born.): G.S.Talcher Thermal Station v. 
8i juli Naik, 1994 Lab. I.e .1379 (Ori.): Dudhiben Dharamshi 
and others v. New Jehangir Vakil Mills Ltd., (1977) 
2 L.L.J.194 (Guj.) (D.B.): Bhaqubai v. Central Railway, 
(1954) 2 L.L.J.403 (Born.) (D.B.). 

113. Kamta Prasad Pandey, supra., n.36, at; 443 

114. The test, which must be satisfied to bring an 'accident' 
in the course of a workman's employment, should b~ based 
upon, according to Lord Atkinson, "a duty to the employer 
arising out of the contract of employment but it is to 
be borne in mind that the word "employment" as here used 
covers and includes things belonging to or ariSing out 
of it". See St.Helen's Colliery Co. Ltd., v. Hewitson, 
[1924) A.C.S9 at p.71 (H.L.). 

115. Lord Atkinson observed: 
"For instance, hay makers in a meadow on a very hot day 
are, I think, doing a thing in the course of their 
employment, if they go for a short time to get some cool 
water to drink to enable them to continue the wor~ they 
are bound to do an~ wit~out which they could not do that 
· ... ork, and workmen are doing something in the course of 
their employment when they cease working for the moment 
and sit down on their employer's premises to eat food 
to enable them to continue their labours'·. See St..Helen~ s 
Collie~1 Co. Ltd., v. Hewitson, supra, n.114. See also 
thl:! observation of Lord Dunedin in C'fiarles R. Dcuridson 
v. M'Rob~, [1918J ,\.C.304 at 321. -
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the test of 'duty' to include in the course of emplJym~nt, 

accidents liKe those occurrin], whil~ taKin~ meal in d 

t d · th 1 ,. \,.11 6 . . can een ' ur~ng e uncn-orea~ or stay~ng on trl~ employer's 
117 

premises during the midday dinner hour and eating his di:1:1er. 

These circumstances do not amount to discnar)e of duty, in 

the strict sense, by the 'Norkman, though they can bi~ incll1je.i 

in the wider concept of 'duty' .118 

The scope of 'duty' can be determined pro~erly only 

by keeping in mind the implication of 'employment'. The 

concept of 'employment', as noted earlier,119 is of wider 

import than that of 'work' or 'duty' in the strict sense. 

The concept of 'duty', implied in the expression 'in the 

course of employment' tnerefore, covers not onl y t~:e actual. 

work, t~~ workman is employed to do but also matter3, inci-

dental to it. 120 A work~an may be engaged in doing something 

-------
116. Kr:!ight v. Howar·J '/lall Ltd., [193:;] 4 All S.R.667 (C.A.). 

117. ~~elt v. Sawyer, [1904] 1 K.B.271 (C.A..). 

118. See ESI CorEn. v. LaKshmi, 1979 Lab.I.C.167 (Ker.) (~.B.); 
Union of In-lia v. !·1rs.Noorjahan, 1979 Lab.I.r:.652 (-\11.); 
£..~~1 E~<r!. Co ._Ltd v. Co~'llr. tor :NO;:'~~~~~~~~J2r:.~~~~~~, 
197B Lab.I.C.1279 (\.~n.B.); Dudhiben Dharamshi v. 
New Jehangir Vakil ~;ills, (1977) rC:TT.fg;r-[-:JuJ,JC). B. ) ; 
!3.':;.S.T.Undertaking v. Hr-s.Alnes, A. I.R.1964 '''.'.:.193; 
Shree Krishna Rice & Flour M lIs v. ChallaEalli~hi~te~~a 
(1961) 2 L.L.J.260 (A.P.); varadaraiulu v. Masayi3. 30Ydr, A.I.R.1954 Mad.l113 (~.B.); ~ani Ba a 5eth v. Sast InJ an 

~471 1 ~ll ~.R.44S: ~avidson v. Handle~P~e Ltd., 
1H;'.' A. I. R. 1;: 51 Ca~ ,':iM ( D .a:-r:-5unn v .~. G. LO~l?'(~Oj.-

'1945l 1 All S.R. 235'" (C.A:Y-; Weaver v. Tr~de2ar Iron & 
Coal Co., [194C>] 3 All S.R.1S7 (H.L.); ::fIcharCsv. Horris", 
1f9fSJI K.:i. 221: Cremins v. ~st,_rs.~~nj)\:e~~le~olds, 
~') [1908] 1 K. B. 46 9 (C. A. ) • 

119. Supra, n.32. 

120. K.D.Srivastava, commentaries on the Smployees State 
Insurance _lI"c~ (1'9"9T), p.193. 
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outside the sco~e of his normdl dutiea, for nis o~n pur~oses, 

such as having a break, taking refreshments, going to lavatory, 

taking meals at the canteen or talking with fellow workers. 

But so long as what he is doing is somethin-;, which :19 is 

not contractually debarred from doin~, it may reagon~bly ~~ 

121 said to be incidental to ~is actual employment. 

The elements of time and place alo~e, t~erefor2, do 

not play a decisive role in the determination of the question, 

whether a particular accident has arisen in the course of 

employment. The deciding factor is, of course, the element 

of duty. But the element of duty cannot be stretched to 

the extent of holding that a lad, employed 35 a finisher of 

boots, taking home work/in disobedience of orders/for develop-

ing his own skill and sustainin'.J injury by .:1ccide~t, · .... hile 

doing the work at home, has sustained the injury in tne 

122 course of employment. The application of the elements 

of 'time' and 'place' to the element of 'duty' in such c~ses. 

clarifies the boundaries of the concept of 'in the course of 

employment' • 

The question, whether a personal injury, sllst'iin:::!~ by 

a workman.,l is a compensable in(.lustri il injury uwJer tne .... ork-

men I S Compensation Act, 1923 an:) the Employees' State Insurance 

121. Re2ional 0irector, ESI Corpn. v. aatulbibi, (1988) 2 
L.L.J.29 (Guj.),' ESI Corpn. v. Gulabbaksh t;tull;.a, L~87 
Lab.I.C.141 (Born.); R. v. Industrial rnJur1es Commr. 
eXD-,-~, [1966) 1 AIl E.q.97tC:-A~L------· 

122. Borley v. £s,kenden, [1925] 2 K. B.325 (C.A.). 
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Act, 1948, thus depends upon the interpretation of terms 

like 'personal injury' I • accident' • employment' • accident 

arising out of employment' and 'accident arising in the 

123 course of employment' by the adjudicatory autnority. In 

orde:::- that the Horkmen' s Compensation .~ct, 1923 and the 

Smployees' State Insurance Act, 1948 may really help an 

injured ' .... orkman in obtaining compensation, it is sug?ested tr,ut 

tne scope of these terms may be defined in these statutes. 

The term 'personal injury' may be defined in the statutes to 

include not only external injuries including disfigurement 

of the body but also internal ones such as injury to t~e 

min~, injuries like rupture of a vein, failure of heart and 

124 
tne l1k.e. '?ersonal injury' may also include diseases, 

125 caused by accident and the agJravation of an existing 

disease by an accident
126 

or by the stress and strain of 

127 employment. The term 'accident' may be defined in the 

123. For instance in Mst.Abida Khatun v. G.M., :Jiesel Loco
motive, Varanasi, (1973) 1 L.L.J.387 (Al1.)-r5.B.), a 
workman was murdered by some unknown person, while going 
tc join his duty. It was held that the employer was 
not liable to pay compensation, as no nexus between 
accident and employment was established. But see 
Bhagubai v. Central Railway, BOmbal' (1954) 2 L.L.J.403 
(Born.) (~.B,}, where, a workman, w 0 was stabbed by 
some unknown person on his way to work was held to have 
su£fered an accident, arising out of and in th~ course 
of employment. 

124. K.ikubhai v. l1afatlal Fine S29. & 1"1f9. Co., 1981 Lab,I.e. 
1648 (Guj.) (Q,B.); Smt.Sundarbai v. G.M., Ordnance 
~~, 1976 Lab,r.e.1163 (M.P,) (D.B.); Indian News 
Chronicle Ltd. v. Mrs.Lazarus, A.I.R.1951 punj.102. 
See also supra, nn.4, 5 and 6. 

125. SUf~ n.S. 

126. Supra; n.9. 

127. ~pra, n.SO. 
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eel. 
two statutes as an unexpect 'event, happeniw; w1 t':1out :jasi,}n 

" 
t ' f ' " -1 km 128 on ne part 0 tne ~nJure~ wor an. This unexpected 

event may be explained as inclc.Hng bot';) exterr.al an:j internal 

accidents129 as well as the cumulative effect of a series of 

, 'd 130 tlny aCCl ents. The third Schedule to t~e Acts cnver3 

I t · if' j '1 d' 131 on y cer aln spec le' occupat~ona lseases. So it may 

be deleted and 'occu?atiornl disease' may b~ defi~!e:( as in-

eluding all diseases, known to arise out of the exposure to 

substances or dangerous con:jitions in processes, trades or 

~ccupations.132 Appropriate c':1an]9S may also be made in 

section 3(2) of thei/orkmen' s Compensation ,-\ct, 1923 ,:mj 

Section 52-.-\Jhf toe Smp10yees' State Insurance·\ct, 194<::. 133 

The 'Hard 'employment' may be ::::'efined in the Workmen's Com/2n-

sat ion -\ct, 1923 and the Smployees' State Insurance Act, 1948 

as covering not only t:.e :1ature of the employment but also 

its cnaracter, conditions, obligations, incidents and 5':.')8cia1 

risks. 134 ~espita t~e considerabl~ extension of the SD~~re 

f 1 b " f' 1 . 135 o emp o'{ffient y tne t;~eory 0 notlon3 extenslon, courts 

have tdken different approaC:les '"rith regarj to the extension 

128. Sup~, n.12. 

129. Supra, nn.17, 18 and 19. 

130. Supra, n.22. 

131. Suera, n.25. 

132. See International Labour Organisation, Conventions and 
Recommendations (1919-1966), p.1095. -----

133. 
Su£~, n.26. 

134. SU12r~, n.32. 

135. SUlJra, n.37. 
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of the sphere of employment to the journeys to dnd fro~ th~ 

place of work anJ treati~g accidents, occurrin~ duri~g such 
136 

journeys, as accidents arising i~ the course of employment. 

So, it is suggested that'accident arisi~g in tn~ course of 

employment' may be defined under the :'lorkmen's '':ompensatio;} 

Act. 1923 and the ':m?loyees' StateI:lsurance . .'..ct, 1948 as 

including accidents, occurring not only duri~~ the peri~j, 

when a h'orkffian/employee i3 doing the 'NorK, ac:tu-3.l1y all;:)tt~~;. 

to hi~, out also durinJ the time, when he is at a ?lac~, 

137 where he would not be but for his employment. .\n expla-

nation clause may be a~ded to thi3 definition so th-3.t the 

following kinds of accidents, namely, (a) accid·:mts, sus-

tained during working hours at or near the ~lace of ~or~ Jr 

at any place, where the worker woul~ not have been but for 

his employrnent~ (b) accidents, sustained within reason~ble 

periods before and after working hours, in connection Ilith 

transporting, cleaning, preparing, securing, conservinl, 

storing and packing work-tools or clothes; anj (c) accid~nt5, 

sustained, while on the direct way between the place of work 

and a workman'sjemployee ' 5 residence or the place, where the 

',olOrkman/employee usually takes hi s meals or the pl-ice, wher~ 

he usually receives remuneration shall be regarded as acci-

dents, arising in the course of employment, provided t~at the 

workman has not invited such accident. In the case of 

---~--.--------

136. supr~, n.123. 

137. See Works Manager, C. & W.Sho£ v. Mahabir, A.I.R.19S4 
All. 132. ------.~ 
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injuries, sustained, while travelling in employer's transport, 

the theory of notional extension of the sph~re of em?loyment 

applies under the ~'iorkrnen' s Compensation Act, 1923, only if 

the workman was un.jer an obliqation or practical c8mpulsion 

138 to use tne transport as per judicial decisions. The 

employees, covered by tne Smployees' 3tate In-;urance .\ct, 

1948, do not have this problem, as the Act has taken away 

139 the requirement of obligation to use the transport. The 

condition of workmen, covered by the Workmen's Compensation 

Act, 1923, may be ameliorated by incorporatin'1 a similar pro-

vision in that Act. 'Accident arising out of ~mploym~nt' 

may be defined under the 'iiorkmen' s Compensation \ct, 1923 

and the Employees' State Insurance Act, 1948 as an accident, 

in which there is a causal connection between the accident 

140 and employment. 'Causal connection' may be deem~d to 

exist, if the immediate act, which led to the accident, is 

not so remote from the sphere of the workman's duties or the 

performance thereof as to be regarded as something foreiqn 

to them. 141 

A 'lIiorkman or his dependant, claiming c8mpensation 

under the Workmen's Compensation Act, 1923, has to prove two 

----------- ._------------------
138. See .supra, n.46. 

139. Supra, n.46. See also E.S.I.C. v. Lakshmi, 1979 Lab. 
I.C.167 (Ker.) (0.8.). 

140. SUE~' n.71. 

141. Supra, n.72. 
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thinds for establishing that his injury is compensable, viz., 
A 

that (1) the accident~causing the injury) occurred in th~ 

course of employment and (2) it~rose out of employment. 142 

But an employee or his dependant, claiming compensatory 

benefits under the Zmployees' State Insurance Act, 1948 need 

prove only that the accident, causing the injury, has arisen 

in the course of employment for establishing t~at, his injury 

is compensable. 143 This is because, on establishin; tnat 

the accident arose in the course of employment, a reoutta"::11e 

presumption arises ti'1at the accident arOSe out of employment 

also. 144 In order to relieve the workmen, covered by the 

'.iorkmen's Compensation Act, 1923, of the ad:ji tional burden 

of establishing that the accident, causing tne injury, arose 

out of employment, it is sug:Jested that a provi s10n, sir.li lar 

to Section 51-A of the ~mployees' State Insurance Act, 1948, 

may be incorporated 1n the Wor~~en's Compensation Act, 1923. 

Under the Workmen's Compensation Act, 1923, an injury, 

not resulting in death, caused by an accident, directly 

attributable to the 'N'orkman. havir.:J been under the influence 

of drink or drugs or to the wilful disobedience of the work

man to safety rules or to the wilful disregard by the workman 

of any safety guard or device is not compensable personal 

142. See M.Mackenzie v. I.M.Issak, A.I.R.1970 S.C.1906; 
Central Glass Industries Ltd. v. Abdul ~ossain, A.I.R. 
1948 Cal.12 (D.B.). 

143. Supra, n.2. 

144. Ibid. 
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.. 145 
~nJury. But under tile 2mployees' State Insurance .-\ct, 

1948, accidents, happenin:}, while acting in breach of regu-

lations or orders or without employer's instructior.s, shall 

be deemed to arise out of and in the course of em?loyment, 

if the accident would have been deemed so to have arisen, 

had the act been done properly and the act is dare for the 

purpose of and in connection with the employer's trade or 

'i 14 6 I . d t' i . 1 . . eus ness. t lS suggeste hat a 5 m~ ar ?raVlSlon m3Y 

be inserted in the ',lorkmen' s Compensation Act, 1923 :11so. 

Under the Workmen's Compensation Act, 1923, unlike under 

the Employees' State Insurance Act, 1948, there is no specific 

provision for treating accidents. sustained by a workman, while 

taking emergency action in the interest of the employer, as 

accidents arising out of and in the course of employm~nt, 

though they are treated so by judicial decisions.
147 

In 

order to avoid unnecessary litigation, it is suggested th~t 

a provision, similar to Section 51-D of the Employees' State 

Insurance Act, 1949 may be inserted in the Workmen's Compen-

sation Act, 1923. 

The Workmen's Compensation Act, 1923 and the ~mployees' 

State Insurance Act, 1948 do not contain any specific pro-

vision Eor treating injuries, resultin? from accidents, caused 

by a stranger's misconduct, or negligence or by natural cause 

145. Supra, n.11. 

146. Ibid. 

147. Supra, nn.61, 62, 63 and 64. 
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such as sun-stroke, frost-bite or lig!1tninq, -3.3 co:npens:3.~Jle 

industrial injuries. AS per judici:3.1 decisions, such in-

juries are compensable, if the employment involves sp~c.ial 

h . k 148 I . d ' . . exposure to sue r~s s. t ~s suggeste t~at provlslon 

may be inserted in both the Acts for treating such injuri~s 

as compensable, provided the workman or t~e e~?loyee would 

not have met with such accidents but for his ern)loyment. 

Further, under ti1e -dorKmen' s Compensatior,\ct I 1?23 

:md the Employees'3tate Insura.nce ,\ct, 194':, an injury, 

which does not result in the total or parti~l disablement 

of the workman for a period exceeding three days, is not 

149 compensable. .\n in jury, sustained by a ·.lOrkman or 

employee on account of his employment, snould 'oe cOIn;:>ensate.:i, 

irrespective of the question whether the disablement, causeu 

by the injury, exceeds three days or not. Hence it is 

suggested that Section 3 (1), Proviso (a) of the:lorkm-:r:' s 

Compensation ~ct, 1923 anj Rule 57 (1) of the Emoloyees' 3tate 

Insurance (Central) Rules, 1950 may be amended to achieve 

that purpose. 

--,--_._-----
148. Supra, n.8~ 

149. SUEra, n.10. 



Chapter 5 

PAYMENT OF COMPENSATION FOR INDUSTRIAL INJURIES 

UNDER THE WORKMEN'S COMPENSATION ACT, 1923 

Compensation, payable under the Workmen's Compensation 

Act, 1923, depends on the extent of injury, resulting from 

accident. Injury may result in death, permanent total dis-

ablement, permanent partial disablement, temporary total 

disablement and temporary partial d1s~blement. 

Permanent total disablement means such disablement as 

permanently incapacitates a workman for all work}he was 

capable of performing at the time of the accident, causing 

such disablement. 1 The question, how the disablement of a 

workman has to be assessed for deciding, whether his disable-

ment is a permanent total one or not, has been subject to 

different judicial interpretations, in spite of the above 

statutory definition. According to one interpretation, 1f 

the workman is incapacitated for the work, he was capable 

1. Workmen's Compensation Act, 1923, Section 2(1) (1). 
Permanent total disablement shall be deemed to result 
from every injury, specified in Part I of Schedule I or 
from any combination of injuries, specified in Part II 
thereof, where the aggregate percentage of the loss of 
earning capacity, as specified in the said Part 11 
against those injuries, amounts to one hundred percent 
or more. Ibid. See also Janatha Modern Rice Mills v . .............. 
G.Satyanarayana, 1995 Lab.I.C.577 (A.P.). 
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of performing at the time of the accident, he sustains 

permanent total disablement, though he may be capable enough 

to obtain some other sort of work. 2 As per another inter-

pretation. a workman can be said to have suffered permanent 

total disablement, only if the workman is incapacitated for 

all work and not merely the work, he was performing at the 

time of the accident. 3 This is because the expression 

2. In National Insurance Co. Ltd. v. Mohd. Saleem Khan and 
another, (1992) 2 L.L.J.377 rA.p.}7 a truck collIded wIth 
a lorry and the driver sustained multiple injuries on both 
feet and collar bone. The doctor, who treated him, certi
fied that he was not fit to drive any heavy vehicle and 
assessed his disability as 50;'. It was held that the · ... or~ 
which the workman was capable of performing at the ti~e 
of accident) is material to consider whether it is a case 
of total disablement or not. So if the driver is incapa
citated for the Nork of a driver. he has suffered total 
disablement. though he can obtain some other work and the 
disability was assessed as 5~~ by the doctor. See also 
New India Assurance Co.Ltd. v. Kotam Appa Rao, 1995 Lab. 
I.C.I087 (A.P.); Oriental Insurance Co.Ltd. v. Guru Charan 
Saren, A.I.R.1991 Ori.294; Sidappa v. G.M., K.S.R.T.C •• 
1988 (57) F.L.R.500 (Kant.) (D.B.); P.K.Parmar v. G.Kenal 
Construction & ANR, (1985) 1 L.L.J.98 (Guj.) (D.B.); and 

1 

pratae Narain Singh Deo v. Srinivas Sabata, (1976) 1 L.L.J 
235 (s.C.). 

3. In Shankarlal v. G.M., Central RailwaI. 1990 A.C.J.1028 
(M.P.), a Shunting ~aster met with an accident, fractur
ing the bones of his leg, which was ultimately shortened 

by four inches. This defect rendered him unfit for his 
original job as well as the alternative job of Power 

Recorder, whic~ was assigned to him subsequently. In 

such circumstances, it was held that the workman had 
suffered permanent total disablement. See also Moti Lal 
v. Thakur Das (1985) 2 L.L.N.951; 1985 A.C.J,634 tAll.); 

'..I 
All India Construction Co.Ltd. v. Munshi Ram, A.I.R.1931 
Lah.319. 
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"for all workR4 cannot be read as "for the work he was 

perfOrming at the time of the accident".5 The first 

judicial interpretation enables an injured workman to get 

compensation for permanent total disablement, if he is 

incapacitated for the particular work, he was engaged in at 

the time of the accident. His capability to obtain some 

other work does not affect his title to compensation for 

permanent total disablement. 

On the other hand, according to the second interpre

tation, unless an injured ~orkman is incapacitated for all 

work, he was capable of performing at the time of the 

accident, in addition to the particular work, heNas engaged 

in at the time of the accident, he will not be treated as 

having suffered permanent total disablement. The second 

interpretation, hence, throws open before the workman the 

chances for alternative employment, in addition to compen

sation for permanent partial disablement. 6 

The incapdcity, that is contemplated for deciding 

whether there is permanent total disablement, is not mere 

physical incapacity7 but incapacity to secure employment. 

4. Supra, n.!. 

5. G.M., G.I.P.Railway v. Shankar, A.I.R.1950 Nag.20l. 

6. Infra, n.ll. 

7. Ahmed Abdul v. H.K.Sehgal, A.I.R.1965 Bom.32. 
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Earning of wages depends as much on the demand for the work-

man's labour as it does upon his physical ability to work. 

If, because of his apparent physical defects, no one will 

employ him, however efficient he may be, in fact, he has 

lost thepapacity to earn wages, as if he were paralysed in 

every limb. 8 For example, a man is incapacitated for work, 

when he has a physical defect, which makes his labour un-

9 
saleable in any market, reasonably accessible to him. If, 

as a result of an accident, an already useless or dead organ 

like an already blind eye-ball has to be removed, the injury 

may not, in fact, reduce his capacity to work. But at the 

same time, he gets stamped with a visible mark of physical 

deficiency or deformity, which dissuades employers from 

employing him. Thus, though the capacity of a Horkman for 

work may remain quite unimpaired, his eligibility as an 

employee may be completely lost and his earning capacity 

10 destroyed. 

Permanent partial disablement is such disablement as 

reduces a workman's earning capacity in every employment, 

he was capable of undertaking at the time of the accident, 

8. Canara public Conveyance Co. v. Usman Khan, (1966) 1 
L.L.J. 826 (Mys.). See also Ball v. William Hunt & Sons 
Ltd., [1912] A.C.496 (H.L.). 

9, Per Earl Loreburn, L.C. in Ball v. William Hunt & Sons 
Ltd., supra, n.8 at 499-S00:--See also Ahmed Abdul v. 
H:K.Sehgal, supra, n.7. 

10. Sukhal v. Hukan Chand Jute Mills, _l>.. I.R.1957 Cal. 601 (D. B): 
Ball v. Nllliam Hunt & Sons Ltd., (1912J A.C.496 (H.L.). 
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11 causing the disablement. While permanent total disable-

ment af£ect$ his very capability to get work, permanent 
12 

partial disablement affects only the wages for the work done. 

In other words, while the former makes a workman's labour 
• 

unsaleable in labour market, the latter makes his labour 

saleable for less than it would otherwise fetch. I3 

Temporary disablement can also be either total or 
14 partial under the Workmen's Compensation Act, 1923. 

Temporary total disablement is that, which incapacitates a 

workman temporarily for all work, he was capable of perform-

ing at the time of the accident, resulting in such disable-

ment. 1S Temporary partial disablement is such temporary 

disablement as reduces the earning capacity of a workman in 

any employment, in which he was engaged at the time of the 

16 accident, resulting in the disablement. 

11. Workmen's Compensation Act, 1923, Section 2 (1) (g). 
Injuries, which shall be deemed to result in permanent 
partial disablement, are listed in Schedule I, Part 11. 
See also Hutti Gold Mines Co. v. Ratnam, (1965) 2 L.L.J. 
20 (Mys.). 

12. Moti Lal v. Thakur Das, (1985) 2 L.L.N.951 (All.). 

13. See ~ v. William Hunt & Sons Ltd., [1912) A.C.496 at 
p.500, E!E Earl Loreburn, L.C. 

14. But under the Employees' State Insurance Act, 1949, in 
the case of temporary disablement, no distinction is made 
between total and partial. In that Act, 'temporary dis
ablement' means a condition, resulting from an employment 
injury, which requires medical treatment and renders an 
employee, temporarily incapable of doing the work, he was 
doing prior to or at the time of injury. See Employees' 
State Insurance Act, 1948, Section 2 (21). 

15. Workmen's Compensation Act, 1923, Section 2 (1) (1), 

16. !2., Section 2 (1) (g). 
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The amount of compensation, in case of death under 

the Workmen's Compensation ACt, 1923, is an amount, equal 

to forty percent of the monthly wagesl7 of the deceased work

man, multiplied by the relevant factor18 or an amount of 

19 twenty thousand rupees, whichever is more. From this 

17. Id., Section 4(1)(a), read with Explanation 11. There 
are three methods of calculating 'wages'. If the work
man has been in the service of the employer during a 
continuous period of not less than twelve months, im~
diately preceeding the accident, the monthly wages of 
the workman shall be one-tweifth of the total wages in 
the last twelve months of that period. If the whole of 
the continuous period of service, immediately preceeding 
the accident, is less than one month, the monthly wages 
of the workman shall be the average monthly amount, which 
was being earned by a workman, employed on the same work 
by the same employer during the twelve months, immediately 
preceeding the accident or if there was no such workman 
employed by him, the average monthly amount qeing earned 
by a workman, employed on similar work in the locality. 
In other cases, the monthly wages shall be thirty times 
the total wages, earned for the last continuous period 
of service, immediately preceeding the accident, divided 
by the number of days comprising such period. See Id., 
Section 5. The formula for calculating 'wages' under 
the Workmen's Compensation Act, 1923 enables even a 
temporary~w~~~~r or one/who has been employed only for a 
few days/the~rght to claim compensation in the event of 
an injurY~ See Sunil Rai Choudhuri, Social Security in 
India and Britain (1962), p.S8. 

18. Workmen's Compensation Act, 1923, Section 4(l)(a}, read 
with Explanation I and Schedule IV. The 'relevant 
factor', in relation to a workman, means the factor, 
specified in the second column of Schedule IV against 
the entry in the first column of that Schedule, speci
fying the number of completed years of the age of the 
workman on his last birthday, immediately preceedinq the 
date, on which the compensation fell due. With increase 
in the age, the relevant factor goes on decreasing. 

19. Ibid. If a workman meets with an accident and dies at 
~aqe of 35 and at that time he draws monthly wages of 
Rs.900/-, the relevant factor, applicable to his case, 
is Rs.197/06 and the compensation, payable, is an amount, 
equal to forty percent of the monthly waqes of the 

contd ••• 
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amount of compensation, payable to the dependants, an amount, 

not exceeding fifty rupees, is paid by the Commissioner 

towards funeral expenses to the person, who incurred such 

expenses. 20 

(f.n.19 contd.) deceased, multiplied by Rs.197/06, the 
relevant factor. 

As per Explanation 11 to Section 4(1) of the Work
men's Compensation Act, 1923, where the monthly wages 
of a workman exceed one thousand rupees, his monthly 
wag~l for the calculation of compensation shall be deemed 
to ~s.1000/- only. The Law Commission of India has 
emPhasized the need to remove the injustice, resulting 
from treating unequals as equals by deleting Explanation 
11 to Section 4. Further, according to the Co~ssion/ 
having regard to the rise in the cost of living and the 
resultant fall in the value of money and in view of the 
upward revision of the minimum ~ages by 150%, the minimum 
compensation, in case of death, has to be revised upwards 
by substituting the figure Rs.SO,OOO/- for Rs.20,OOO/-. 
See the Law Commission of India, One Hundred and ThirtI 
Fou~th Law Commission Report on Removing Defici~ncies in 
Certain Provisions of the Workmen's Compensation A~ 
1923 (1989), pp.33, 35. It has to be noted that the 
quantum of compensation, payable in case of death, is 
revised by substituting for the words "forty percent" 
and "twenty thousand rupees" in Section 4 (i){a) of the 
Workmen's Compensation Act, 1923, the words "fiftypetcent" 
and ·fifty thousand rupees" respectively. But this amend
ment will come into force only on such date as the Central 
Government may, by notification in the Official Gazette, 
specify. See Workmen's Compensation (Amendment) Act, 
1995, Sections 1 (2) and 4. 

20. Workmen's Compensation Act, 1923, Section 8(4). Accord
ing to the Law Commdssion of India, it is not too much 
to expect the employer to pay for the last rites of a 
workman, who has lost his life in his employment, to a 
reasonable extent. So it has recommended that the 
employer may meet the actual funeral expenses of the 
deceased workman, subject to an upper limit of a sum, 
equivalent to two months' wages, in addition to paying 
compensation as per the Act. See the Law Commission of 
India, supra, n.19, pp.39,40. It has to be noted that 
after omittIng the words "shall deduct therefrom the 
actual cost of the workman's funeral expenses, to an 
amount not exceeding fifty rupees and pay the same to 

contd ••• 
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In case of the permanent total disablement, the 

injured workman shall be entitled, under the Workmen's 

Compensation Act, 1923, to an amount, equal to fifty percent 
21 of the monthly wages, multiplied by the relevant 

(f.n.20 contd.) the person by whom such expenses were in
curred and" in Section 8(4~ a new sub-section (4) is 
inserted after sub-section (3) of Section 4 of the Work
men's Compensation Act, 1923, requiring the employer, in 
the event of death of an injured workman, to deposit 
with the Commissioner a sum of one thousand rupees towards 
the funeral expenses of the workman, in addition to the 
compensation under sub-section (1). But this amendment 
will come into force only on such date as the Central 
Government may, by notification in the Official Gazette, 
specify. See Workmen's Compensation (Amendment) Act, 
1995, Sections 1 (2), 4 and 6. 

21. Workmen's Compensation Act, 1923, Section 4 (1) (b), read 
with Explanation II. Where the monthly wage. of a work
man exceed one thousand rupees for calculation of compen
sation, his monthly wages shall be deemed to be one 
thousand rupees only. In Bharat Gold Mines Ltd., v. 
Hanuman and others, (1993) 2 L.L.J.313 (Kant.) (D.B.), a 
workiari, who contracted silicosis, was terminated from 
service. His employer refused to pay compensation to 
the workman with reference to the wages on the date of 
termination of service. It was held that compensation 
has to be made on the basis of wages. drawn on the date 
of actual termination of services of workman and not on 
the date of contracting occupational disease. In 
B.H. & G. Engineering Factory v. Bahadur Singh, A.I.R. 
1955 All. 18% (D.B.), it was held that the term 'wages' 
has to be interpreted in the light of the definition 
given in the Workmen's Compensation Act, 1923 and not 
the one, given in the Payment of Wages Act. The word 
• privilege' or 'benefit' in the definition in the Work
men's Compensation Act includes the benefit of 'free 
accommodation'. In Hindu8tan Aeronautics Ltd., v. 
Bone Jan, 1971 (22) F.L.R.30a ("ys.) (D.B.), It was held 
that the word • privilege' or 'benefit' covers overtime 
allowance and outstation allowance and in Luizina Cyril 
Vaz v. M/s.Caltex (India) Ltd •• 1973 (27) F.L.R.320 
(Bonl. ), It was held that the term 'wages' covers food 
allowance, overseas allowance~devaluation supplement and 
overtime waQes~paid to a seaman. In Chopra Printing Press 
v. Des Raj, (1964) 1 L.L.J.658 (Punj.), it was held that 
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factor 22 or an amount of twenty four thousand rupees, which-

ever 1s more~3 The compensation, payable in the case of 

permanent total disablement, is, tnerefore, more than that 

admissible to dependants in the event of the death of the 

(f.n.21 contd.) 
where a workman actually receives wages less than the 
one/prescribed under the Minimum Wage. Act. 1948, he 
would be deemed to be drawing the monthly wages as pres
cribed by the said Act. 

22. Workmen's Compensation Act, 1923, Section 4, Explanation 
I and Schedule rv. The relevant factor is the same as 
in the case of death. 

23. !2.~ Section 4 (1) (b). Thus the compensation, payable 
for permanent total disablement to a workman, aged 35 
and drawing a monthly wages of Rs.900/-, would be 
Rs.88,677/-, being 50 per cent of Rs.900/-, multiplied 
by RS.197/06, the relevant factor. Having regard to the 
rise in the cost of living and the resultant fall in 
the value of money and in view of the upward revision of 
the minimum wages by 150%, the Law Commission of India 
has recommended that the minimum compensation, in case 
of permanent total disablement, has to be revised by 
substituting the figure Rs.60,OOO/- for Rs.24,OOO/-. 
See the Law Commission of India, supra, n.19 at p.35. 

The quantum of compensation, payable for permanent 
total disabbament, is revised by substitutin9 for the 
words -fifty percent" and "twenty four thousand rupees" 
in Section 4(1)(b) of the Workmen's Compensation Act, 
1923, the words "sixty percent" and "sixty thousand 
rupees" respectively. Explanation 11 to Section 4(1) 
of the Act of 1923 is also amended by substitutin9 for 
the words ·one thousand rupees·, the words "two thousand 
rupees". But these amendments will come into force only 
on such date as the Central Government may, by notifica
tion in the Official Gazette, specify. See Workmen's 
Compensation (Amendment) Act, 1995, Sections 1 (2) and 
4. 
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workman. 24 

For permanent partial disablement, in the case of a 

scheduled injury,25 such percentage of the compensation, 

which would have been payable in the case of permanent total 

disablement, as is proportionate to the percentage of the 
26 27 loss of earning capacity, specified therein, is payable. 

In the case of injuries, not specified in Schedule I, such 

percentage of the compensation, payable in the case of 

permanent total disablement, as is proportionate to the loss 

24. SoC. Srivastava, Social Security and Labour Laws (1985), 
p.93. 

25. See Workmen's Compensation Act, 1923, Schedule I, Part 11 

260 The percentage of the loss of earning capacity, stated 
against the injuries in Part 11 of Schedule I, is only 
the minimum to be presumed in each case and the applicant 
is entitled to prove that the loss of earning capacity 
was more than the minimum, so prescribed. The Commissioner 
may come to his own conclusion with regard to the loss 
of earning capacity in each case on the basis of the 
evidence, led before him. See Samir U. Parikh v. Sikandar 
Zahiruddin, 1984 Lab.I.C.S21 (Bom.). 

27. Thus, if a workman, drawing monthly wages of Rs.900/-, 
gets Rs.88,677/- as compensation in case of permanent 
total disablement, the compensation, he is to receive, 
for permanent partial disablement, for example, loss of 
thumb of one hand, will be 30% of RS.88,677/- i.e., 
Rs.26,603/10 0 See Workmen's Compensation Act, 1923, 
Schedule I, Part II, Serial No.S; H.L.Kumar, Employer's 
Liability on Accidents (1992), poS1. 
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of earning capacity,28 is payable. °,oJ'here more injuries thdn 

one are caused by the same accident, the amount of compen-

sation, payable for them, shall be aggregated. But the 

aggregated amount shall not, in any case, exceed the amount, 
29 

\~hich would have been payable for permanent total disablement. 

To claim compensation for scheduled injuries under the 

'~orkmenl s Compensation Act, 1923, the workman is re,:!uired 

only to show that he has suffered injury during the course of 

employment and that the p~rticular injury falls within t~e 

Schedule. But in the case of non-scheduled injuries, tn~ 

~orkman must show by leading evidence that he has suf~ered 

loss of earning capacity to a particular extent and ~e ~ould 

be entitled to compensation, com~ensurate with the loss of 

earning capacity, suffered by him. 30 

In the case of scheduled injuries, the extent of loss 

31 
of earning capacity is determined by the statute itself. 

28. The power to assess the loss of earning capacity, in case 
of non-scheduled injuries, was conferred upon the medical 
practitioner by the 1984 amendment of the ~orkmenls Com
pensation Act, 1923 (Act No.22 of 1984, Section 3 w.e.f. 
1-7-1984.) Prior to the 1984 amendment, the provision, 
relating to non-scheduled injuries, ran as follows:-
"(il) in the case of an injury not specified in Schedule I 
such percentage of the compensation payable in the case 
of permanent total disablement as is proportionate to the 
loss of earning capacity permanently caused by the injury" 
See also infra, nn.40, 41, 42, 43. 

29. Workmen's Compensation Act, 1923, Section 4(1} (c), 
Explanation I. 

30. Calcutta Electric Supply Corpn. v. H.C.Das, 1968 Lab.I.C. 
779 (Cal.) (D. B. J • 

31. For example, in case of total loss of vision of a workman, 

contd ••• 
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So primafacie l no further investigation is needed to find 

out the t~xtent of loss of earning capacity.32 But in the 

case of non-scheduled injuries, the loss of earning capacity 

is to be assessed by a medical practitioner after the 1984 

amendment of the Workmen's Compensation Act~ 1923. 33 A 

medical practitioner may be competent to assess the loss of 

physical capacity. But the problem is that, though the loss 

of physical capacity may be relevant in assessing the extent 

of loss of earning capacity, the former loss is not co-exten-
34 sive with the latter loss and the former cannot prove the 

(f.n.31 contd.) his compensation has to be assessed in accor
dance with Item 26 of Part 11 of Schedule r 1.e. at 3~~ 
108s of earning capacity. See Katras Jherriah Coal Co. 
v. K~a,a Paul, 1976 Lab.I.C.1St (Cal.) (D.B.). See 
SUe!!, nn. 56 26 & 27. 

32. P.E.Davis & Co. v. Kesto Routh, A.I.R.1968 Cal.129 (D.B.). 
But .tn Sidaipa v. G.M., K.S.R.T.C., 1988 (57) F.L.R.500 
(Kant.) (D .. )~ it was held by the Karnataka HiJh Court 
that though the injury, sU£fered by a workman, falls under 
one of the items, specified in Part 11 of Schedule I, 
listing injuries, deemed to result in permanent partial 
disablement~ 1f it is found that there has been permanent 
total disablement, having regard to the nature of employ
ment, in which the workman concerned was employed, he 
would be entitled to the compensation in accordance with 
the IV Schedule. See also Samir U. Parikh v. Sikandar 
Zahiruddin, supra, n.26. 

33. Supra, n.28; infra nn.40, 41. 

34. In Janatha Modern Rice Mills v. G.Satyanarayana, 1995 
Lab.I.C.6'? (A.P.), a helper in a rIce mill met with an 
accldent in the course of his work. As a result, his 
left. hand had to be amputated upto below elbow. His 
loss of earning capacity was assessed by the doctor as 
6~~. It was held that his loss of earning capacity had 
to be taken as 100%, instead of 6~~, as certified by the 
doctor, as the workman was not able to work with the 
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35 latter. Earning capacity is the capacity to earn money. 

Physical i.ncapacity mayor may not affect the earning capacity. 

For example, the weakening or loss of a limb may make it 

impossible for the affected workman to do his former job, with 

his former efficiency. So, although he may obtain employment/ 

he is not offered remuneration at the old rate. Here physical 

incapacity leads to reduction, though not total loss of the 

earning capacity. On the other hand, the weakening or even 

loss of a limb may not stand in the way of a workman's obtain

ing his former employment and his doing it with former effi-

ciency. So there is no loss of earning capacity, despite 

physical incapacity.36 Further, loss of earning capacity 

has inexorable nexus with the type of profession of the work

man. For instance, loss of finger of a painter could result 

in total loss of his earning capacity. But loss of a finger 

(f.n.34 contd.) amputated hand at all. See also United India 
Insurance Co.Ltd., v. Sethu Madhavan, 1992 (2) K.L.T.702 
(D.B.); Sarat Chatterjee & Co. v. Mod. Khalil, 1979 Lab. 
I.C.401 (Cal.) (O.B.); Ram Naresh f1ngh v. Lodhna ColliefY 
Co.Ltd., 1973 Lab.I.C.1656 (Cal.> 0.8.), Calcutta 
LIcensed Measures Bengal Chamber of Commer~. v. MdHossain 
A.I.R.1969 Calf 37e (O.B.); P.E.Oavls & Co. v. Kesto ROUih. 
A.I.R.1968 Cal.129 (0.B.}1 Calcutta Electric sUpplJ Corpo
ration Ltd., v. Habul Chandra Oas, A.I.R.1968 Cal. 7SCD.B.), 
commIssIoners for the Port of Calcutta v. Prayag Ram, 
A.I.R.1967 Cal.7 (D.B.); Kali Oas Ghosal v. S.K.Mondal, 
A.I.R.1957 Cal.660 (O.B.). 

35. Manarer, Khoomtaie Tea Estate v. Ramiya Mal, 1978 Lab.I.C. 
139 Gau.) (O.B.); Bhanora COllie~ Co. v. Poda Tel!, 
(1974) 2 L.L.J.520 tCal.> (D.B.); alcutta LIcensed Measures 
Bengal Chamber of Commerce v. Md. Hossaln, A.I.R.1969 Calf 
l78 (D.B.); commIssIoners for the Port of Calcutta v. 
prayag Ram, A.I.R.1967 Cat.7 (D.B.). 

36. CO~Bsioners for the Port of Calcutta v. Prayag Ram, 
A.I.Re1967 Cal.' (D.B.). 
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37 
of a head-load worker need not have that effect. Moreover, 

earning capacity is different from actual earning. For 

example, the employer may offer alternative job to the injured 

workman out of mercy. So the workman may not suffer any 

loss or reduction in earnings. But this stability in earn-

ings does not imply that there is no loss of earning capacity. 

This is because he is offered job by the employer out of 

mercy and not because of the capacity of the workman to do 

it. 38 The medical practitioner may find it difficult to 

37. 

38. 

United India Insurance Co.Ltd., v. Sethu Madhavan, 1992 
(2) K.L.T.702 (D.B.). See aIso sarlerao Unkar Jadhav v. 
Gurindar SinSh, (1992) 1 L.L.J.156 (Bom.). A contractor 
was ~ngageay the Electricity Board for doing painting 
work. A workman, employed by the contractor, sustained 
injuries in the course of his work. His loss of earning 
capacity was assessed as 2~~ by the commdssioner. On 
appeal, the Bombay High Court held that the percentage of 
loss of earning capacity, as assessed by the Commissioner, 
was very low, conSidering the nature of his job. The 
percentage of loss of earning capacity should not have 
been assessed with reference to physical incapacity but 
with reference to the loss in earning capacity in the 
context of the nature of the job, that he was engaged in, 
as la.id down by the Supreme Court in prata~ Narain Singh 
Deo v. Shrinivas Sabata, (1976) 1 L.L.J.23. slddappa 
V:-G.M., K.S.R.T.C., 1988 (57) F.L.R.500 (Kant.) (D.B.) 
and p.t.piiiil.i: G.KiD.l Construction & ANR, (1985) 
1 L.L.J.98 (Guj.) (D.B.) are other cases, establiShing 
the nexus between loss of earning capacity and the nature 
of employment of the injured workman. 

v.Jaiaraj, v. Thanthai Peri ar Trans rt Cor n. Ltd., 
(198 ) 2 L.L.J. Ma • • A con uctor, wor ng n State-
owned Transport Corporation, lost his hearing capacity 
due to shock, received by him in an accident in the busJ 
in ~hich he was working. The Commissioner for Workmen's 
compensation fixed the loss of earning capacity at 2~1o, 
even though the medical certificate showed that there is 
10~~ sensorineural hearing loss on right ear and 73.5% 
hearing loss on the left ear. On appeal to the High Court 
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assess these complex factors, relating to loss of earning 

capacity. 39 This has led to divergence of opinion as to who 

should assess the loss of earning capacity. According to 

one view, the legislative wisdom, empowering the medical 

practitioner to assess the loss of earning capacity,40 should 

be respected. This is because the statute specifically 

postulates that the compensation, to be awarded for non-

scheduled injury, should be proportionate to the loss of 

earning capacity, as assessed by the qualified medical 

practitioner. The expression -as assessed by the qualified 

medical practitionerM is not ambiguous. 50 the legislature's 

intention in accepting and recognizing the expert opinion of 

41 the medical practitioner cannot be overlooked. But, accord-

Ing to the opposite view, the Commdssioner for Workmen's Corn-

pensation is the competent authority to assess the loss of 

earning capacity, as the loss of earning capacity cannot be 

(f.n.38 contd.) of Madras, it was held that the loss of 
earning capacity has to be calculated in terms of per
manent partial disability, which the wor~an has been 
subjected to. The fact, that the workman is continued 
in the employment and gets old wages, will not absolve 
the employer from paying the compensation. The employer 
may continue him in the old post and give him old wages 
by way of grace. But that would not dis~title the 
workman to claim compensation. See also Exec.Engr., 
P.~.D. v. Narain Lal, 1977 Lab.I.C.1827 (Raj.): Saraswathi 
Press v. Nand Ram, 1971 Lab.I.C.1341 (All.). 

39. United India Insurance Co. Ltd. i v. 5ethu Madhavan, supra, 
n.37. 

40. SU2ra, n.33. 

41. New India Assurance Co. Ltd., V. T.P.Sreedharan, 1995 
Lab.I.C.602 (Ker.) (F.B.). 
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co-extensive with the physical incapacity but depends upon 
42 

several other factors, in addition to the physical incapacity. 

But there is still another vie_, which reconciles the above 

mentioned conflicting views. According to this view, nor-

mally, the loss of earning capacity, assessed by the qualified 

medical practitioner, is to be accepted by the Commissioner, 

after examination of the medical practitioner. However. the 

Commissioner can disagree with the assessment of loss of 

earning capacity, made by the qualified medical practitioner 

43 and consider other evidence, in special circumstances. Of 

these three views, the last one is to be preferred. 

For temporary disablement, whether total or partial, 

an injured workman is entitled to half-monthly payment of the 

sum, equivalent to twenty five percent of the monthly wages 

of the workman. 44 This means a workman would receive 5~1o of 

42. United India Insurance Co. Ltd., v. Sethu Madhavan, 1992 
{2} K.L.T.702 (D.B.). See also supra, nn.36, 37, 38 & 39-
Sadhana P. Pande, "who should determIne the loss of earn
ing capacity - the Workmen's Compensation Commissioner or 
a qualified medical practitioner-, 16 C.U.L.R.412 (1992). 

43. Oriental Insurance Co.Ltd., v. Tajuddin Abdul Rahim 
Karanche, 1995 (11) F.L.R.619 (Kant.); Manager, Achoor 
Estate, H.M.Ltd., v. Pilakkal Nabeesa, 1~94 Lab.I.C.1974 
(Ker.) (D.B.); D.M., New IndIa Assurance Co. Ltd., CuttacK 
v. Sarbeswar Patra and another, 1~94 Lab.I.C.NOC 253(Ori.) 

44. Workmen's compensation Act, 1923, Section 4 (1) (d). No 
half-monthly payment shall~in any case!exceed the amount 
by which half the amount of the monthly wages of the ·..rork
man before the accident exceeds half the amount of wages. 
he 1.3 earning after the accident. ~., Section 4 (2), 
P ["oviso (b). 
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his monthly wages in a month towards temporary disablement, 

45 whatever may be his monthly wages. 

Any half-monthly payment may be reviewed by the Commi-

sSioner, on the application either of the employer or of the 

46 workman. After review, the half-monthly payment may be 

continued, increased, decreased or ended. 47 If the accident 

is found to have resulted in permanent disablement, the half

monthly payment will be converted into a lumpsum less the 

48 
amount, already received by way of half-monthly payment. 

Any right to receive half-monthly payment may be commuted 

45. This change, brought about by the 1984 Amendment of the 
Workmen's Compensation Act, 1923 is advantageous to 
persons drawing higher wages. Previously, persons draw
ing more than Rs.900/- but not more than Rs.I000/- were 
eligible for compensation for temporary disablement at 
the rate of only Rs.175/- per half month i.e. Rs.350/
p.m. But persons drawing Rs.60/- p.m. were eligible to 
receive Rs.36/-)which was more than half of their monthly 
wages every fortnight i.e. more than full wages for a 
month. But after the 1984 Amendment, they are entitled 
to only half of their wages in a month. The 1984 .~end
ment has taken away the discrimination between persons 
drawin·~ lesser wages and those drawing higher wages. 
V.Jaya Surya Rayalu, 'Extent of Liability and PrinCiples 
Determining Compensation under the Workmen's Compensation 
Act, 1923 - A Critical Survey with Special Eeference to 
the 1984 Amendment", 1 S.C.J., 12 at 18-19.(1989) See 
also Workmen's compensatIon Act, 1923, Schedule IV. 

46. The application should be accompanied QY the certificate 
of a qualified medical practitioner that there hag been 
a chanqe 1n the condition of the workman. See Workmen's 
Compensation Act, 1923, Section 6(1). An application for 
review may be made without medical certificate in certain 
cases. ~iorkrnen' s Compensation Rules, 1924, Rule 3. 

47. Workmen's Compensation Act, 1923, Section 6(2). 

48. Ibid. 
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'rhus, under the \'lorkrnenl s Compensation Act, 1923, 1n 

cases of death and permanent disablement, lumpsum payments 

are granted, depending on the monthly wages and age of the 

deceased/injured workman. In case of permanent partial 

disablement, lumpsum payment 1s made, depending on the 

monthly wages, age and the percentage of loss of earning 

capacity. For temporary disablement, whether total or 

partial, half-monthly payments are made. But the quantum 

of compensation, payable except for temporary disablement, 

stands restricted by the provision, limiting the monthly 

50 
waqes for calculation of compensation to RS.l,OOO/-. Today, 

workers in private or government industries generally get 

more than Rs.1,OOO/- p.m. as salary. Hence, the quantum of 

compensation for death and permanent disablement is hardly 

geared to the actual salary of the workers. 51 

Certain conditions are essential for the payment of 

compensation under the Workmen's Compensation Act, 1923. 

The first condition is that the incapacity must be for a 
52 

period longer than the waiting period of 3 days. Secondly, 

49. 12., Section 7; Workmen's Compensation Rules, 192~)Rule 5 

50. Supra, nn.19 and 21. 

51. V.Jaya Surya Rayalu, supra, n.45 at 13. 

52. Workmen's Compensation Act, 1923, Section 3{l), Proviso 
(a). Though the idea of a waiting period seems to be in 
contradiction with the principle of occupational risk, 

contd ••• 
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the injury, unless it is fatal, must not be due to the in-

fluence of drink or drugs or the wilful disobedience by the 

workman of an order or a safety rule or the wilful removal 

or disregard of a safety device. 53 Thirdly, notice of the 
54 accident has to be given to the employer as soon as 

(f.n.52 contd.) which requires that compensation should begin 
from the moment, the loss occurs, a waiting period was 
considered desirable to discourage malingering and reduce 
the burden, caused by the payment of compensation for 
minor accidents. The original Workmen's Compensation Act 
of 1923 prescribed a waiting period of 10 days. As per 
the recommendation of the Royal Commission, the waiting 
period was reduced from 10 to 7 days by the Amending Act 
of 1933. The Amending Act of 1959 has not only allowed 
dating back for incapacity, lasting for 28 days or more 
bUt has also reduced the period from 7 to 3 days in all 
cases. See sunil Rai Choudhuri, Social Security in India 
ADd.Britain (1962), p.42. 

53. Workmen's Compensation Act, 1923, Section 3(1), Proviso 
(b). See H s.Dee Metal Industries Chakan v. B.O.Gaikwad 
1995 Lab.I.C. Born. • An uns workman oIled a J 

machine without closing it, he being not aware of any 
rules or instructions in this regard. It was held that 
the workman could not be considered to be wilfully dis
obedient, as wilful disobedience means some thing more 
than a mere violation of a rule. 

54. 'Notice of accident' in Section 10(1) would mean the notice 
of the details of the accident and it may not be necessary 
to set out the details of any ascertained amount of claim. 
See c=nhatira Devi Gowalin v. Rup Lal Sao, 1978 Lab.I.C. 
1368 (Pat.. The woids 'notice of accIdent' do not mean 
notice of the details of accident. See Ali mohamed v. 
Shankar, A.I.R.1946 Born. 169 (O.B.). It Is not necessary 
that there should be notice of every trivial accident. 
If an accident, too trivial, in the first instance, to 
require notice, subsequently, develops serious conse
quences, the obligation to give notice as soon as practi
cable would be met by giving notice, when the consequences 
ensue. Until then, there has not really been an accident. 
Ahmedabad Victoria Iron Works Ltd., v. Haganlal, A.I.R. 
1941 Bom.296 (O.B.). 

It is possible that the employer may deny receipt of 
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practicahle55 after the happening of the accident, in the 

prescribed manner. 56 But want of or any defect or any 

irregularity in a notice is not a bar57 to the entertainment 

of a claim, if the failure to do so was due to sufficient 

(f.n.54 contd.) notice or may not maintain the required 
notice - book under sub-section (3), and nice questions 
of fact, requiring evidence, may then arise. So the 
giving of notice should be a facility, allowed to the 
workman and not an obligation, imposed on him. He can 
avail himself of the facility in order to preserve 
evidence of his bona fides. But failure to do so should 
not entail a bar to the claim being entertained. See 
Law Commission of India, Sixt§-second Report on the 
Workmen's Compensation Act, 1 23 (1974), p.e4. 

55. According to the original Act, a notice had to be given 
to the employer as soon as practicable after the happen
ing of. the accident and before the workman voluntarily 
left the employment/in which he was injured. The Act of 
1938, however, deleted the latter requirement. Now notice 
has only to be given as soon as practicable. See 3unil 
Rai Choudhuri, Social securittein India and Britain (1962) 
p.48. No cast-Iron rule can laId down, In regard to 
what is meant by 'as soon as practicable'. It depends on 
the circumstances of each case. A notice, given two 
months after the accident, may, if the victim of the 
accident is continuously in the hospital, be held to be 
one, given 'as soon as practicable', Bansidhar v. Rama
chandra, A.I.R.1960 M.P.3l3. 

56. Norkmen's Compensation Act, 1923, Section 10. The Act 
prescribes no particular form, in which the notice should 
be made. However, the obligation to serve the notice 
suggests that it must be a written notice. See Ahmedabad 
Victoria Iron ~orks Ltd. v. Maganlal, A.I.R.1941-sQm.296 
(D.B.). 

57. Bha~anjl Murubhai Sodha v. Hindustan Tiles and Cement 

Industries, [1977J 50 F.J.R.97 (Guj.); Central £n99. 

~ration v. Dorai Raj, A.I.R.1960 Ori. 39; ~haqNandas 

v. ~~irelal, A.I.R.1954 M.B.59. 
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58 59 cause ()t. if the employer had knowledge of the accident 

from any other source at or about the time, when it occurred 

or if the claim is in respect of the death of a workman, 

which occurred on the employer's premises. 60 The notice 

may be served on the employer61 by delivering it at the 

58. Workmen's Compensation Act, 1923, Section 10(1), Proviso 
5. 'Ahat is 'sufficient cause l within the meaning of S.10 
can only be decided in each particular case with reference 
to the facts and circumstances of that case. See Salamat 
v. A2ent, E.I.R., A.I.R.1938 Cal.348 (D.B.). The fact 
that the applIcant is suffering from typhoid (Brahma Metal 
and General Enrr. Factory v. Bahadur Sinqh, A.I.R.f955 
All. 182 {O.B. or illness, resulting In his being a 
complete wreck after his discharge from the hospital 
(Pollachi Transport Ltd. v. Arumu1a Kounder, A.I.R.1938 
Mad.485 (O.B.» constItutes 'suff clent cause'. 

59. 'Nhere an injured person, working in a mill, is removed 
to the hospital for treatment of injury, caused, while 
working in the mill and after the discharge of that person 
from the hospital, the management of the mill interviews 
him~ it is reasonable to suppose that the management of 
the mill knew how the accident had occurred. Fakiragram 
Rice Mills v. Ramu Indu, A.I.R.1950 Ass.188 (n.B.'. See 
also Div!. Forest Officer, O~alior v. Baijnatibai, 1994 
Lab.I.C.2561 (M.P.) (D.B.); Moham.""1ed Koya v. Billn, (1987) 
2 L.L.J.486 (Ker.) (O.B.); Mang. Director, Orlssa S.R.T. 
Co£Pn. v. Surendra Kumar, 1996 Lab.I.C.1997 (Ori.); 
Bhaffjandas v. Pyarelal,~.I.R.1954 M.B.59; Abbu Bakar 
Abdu Ranrnan & Co. v. Narayan, A.I.R.1933 Nag.272. 

60. Wor~nen's Compensation Act, 1923, Section 10(1), Proviso 
4. In M s.Oee Metal Industries, Chakan v. B.D.Galk..,ad, 
1995 La Born. 1 enterta n ng claim for compen
sation, In the absence of formal notice, was held not 
legally defective, as accident had taken place inside the 
factory and to the knowledge of working partner and 
management had paid medical bills also. See also Makhan 
Lal Marwari v. Audh Behari, A.I.R.1959 All.S86. Originally, 
notIce had to be given In every case of accident. The 
exceptions were laid down by Section 7(a) of the Amending 
Act of 1933. 

61. It may also be served upon anyone of several employers 
or upon any person, responsible to the employer for the 
manaqement of any branch of the trade or business, in 
which the injured workman was employed. Id., Section 10 
(2). -
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residence or any office or place of business of the person 

concerned or by registered post, addressed to the persons 

concerned or by entry in the notice-book. 62 Fourthly, 

claim for compensation must be preferred before the Commi-

ssioner for Workmen's Compensation within the prescribed 

Fifthl,y, the workman must not have instituted a 

62. See Id., Section 10(4). The State Government is 
empoWired to require any specified class of employers 
to maintain at their premises, at which workmen are 
employed, a notice-book, in the prescribed form. The 
notice-book should be readily accessible, at all reason
able times, to an injured workman, employed on the 
premises and to any person, acting bonafide on his behal~ 
!!.~ Section 10(3). 

The Law Commdssion is of the view that the main
tenance of notice-book should be obligatory for all 
employers. If the workman chooses to give an intimation, 
he should have available a bound book, in which the 
intimation will be entered. See Law Commission of India, 
supra, n.S4, p.8S. 

63. Workmen's Compensation Act, 1923, Section 10(1). 
Generally, no claim for compensation will be entertained 
by the CommiSSioner, on expiry of the prescribed period 
of limdtation. But the Commissioner may entertain and 
decide any claim to compensation in any case notwith
standing the claim has not been preferred in due time, 
if he is satisfied that the failure to prefer the claim 
was due to sufficient cause. See Workmen's Compensation 
Act~ 1923, Section 10(1), Proviso (5). Workman's 
implicit belief that his employer will settle his claim 
(H/s.N.Pochiah & Co. v. Mulle NagabhuShanam, A.I.R.1966 
A.P.99) was held to be sUffIcIent cause and delay con
doned. See also Shahabad Farmers Co-o ratiYe Marketin 
c~Procesaing Sce et~ Lt • v. a u Ram, 8 A.C.J. 
641 (P. 'H.); sarupIngh v. Mu n a, A.I.R. 1960 
Punj.1l9; Brahma Metal ana Gen. Engg. Factor! v. Bahadur 
Slngr~, A.I.R.195S XII. 182 (o.s.). In Man?a Chand v. 
Forest Dept., Kinnaur, (1985) 1 L.L.J.369 H.P.), there 
was one year delay In filing the claim for compensation. 
The Commissioner refused to condone delay,because no 
·sufficient cause- was shown. It was held by the Hima
chal Pradesh High Court that pedantic and unpragmatic 

contd ••• 
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64 
suit in a civil court for damages in respect of his injury. 

Lastly, if the employer offers to have the workman examined, 

free of charge, by a qualified medical practitioner, the 

latter must submit himself for such examination. 65 

Compensation, payable to a workman, whose injury has 

resulted in his death, or to a woman or a person under a 

legal disability, is not to be paid otherwise than by deposit 

( f • n. 63 contd.) 
approach should not be adopted to the matter and the 
court need not be overstrict in expecting proof of the 
~9ufficient cauge~, because refusal to condone delay 
might result in injustice by a meritorious case being 
thrown out without trial. 

64. Id., Section 3(5). A workman can elect to avail himself 
01 any other remedy other than provided by the Act. But 
he cannot have double payments and the employer is pro
tected from double proceedings. The word "instituted" 
means "setting on foot an enquiry" and is more than mere 
filing of claim. HenceJif nothing more than mere filing 
of claim has been done and it is withdrawn before 
comn~ncement of proceedings, the workman's dependants 
are not debarred from instituting suit in Civil Court. 
See Suppiah Chettiar v. Chinnathurai, A.I.R.1957 Mad. 
216. The adoptIon of thIs exclusIve remedy principle 
seems to have placed the Indian workman under some dis
advantage, compared with his bretheren in England. 
The latter had till 1948 an alternative remedy under 
common law and the Employers' Liability Act and now have 
an additional remedy under the former. See Sunil Rai 
Choudhuri, 2E.cit., pp.49-50. See also Law Reform 
(Personal InjurIes) Act, 1948, Section 2. 

65. Id., Section 11. The Indian workmen's compensation 
system puts very great emphasis on the medical examina
tion of workmen by doctors, employed or paid by the 
employer. The original payment and continuance of com
pensation depend upon the report of this doctor, unless 
the workman is able to arrange for his medical examina
tion by a doctor of his own choice. See Sunil Rai 
Chc)udhuri, 2E.ill., pp. 50-51. 
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with the Commissioner for Workmen's Compensation. 66 If any 

such payment is made directly by an employer to a claimant. 

that payment is not regarded as a payment of compensation at 

all. 67 Even equity will not come to rescue an employer to 

deduct the amount, which he has already paid to the dependants 

of a deceased workman, from the actual compensation payable 

hy him. 68 

66. Workmen's Compensation Act, 1923, Section 8(1). Any sum, 
other than the one mentioned in Section 8(1), amounting 
to not less than ten rupees, which is payable as compen
sation, may be deposited with the Commdssioner on behalf 
of the person, entitled thereto. 12., Section 8(2). 

67. Id., Section 8(1). -
68. However, in the case of a deceased workman, an employer, 

may make to any dependant advances on account of compen-
sation, not exceeding an aggregate of one hundred rupees. 
This sum is deducted by the Commissioner from the total 
compensation and is repaid to the employer. See ~., 

Sectlon 8(1), Proviso. 
The Law Comndssion of India has pointed out that it 

is of little use to make an advance of a petty sum of 
one hundred rupees in the context of the steep fall in 
the value of the rupee, on account of inflation in the 
course of the last six decades. So it has recommended 
that an amount upto three IQCnths' wages should be per
mitted to be advanced to the dependants, thereby elimi
nating the need for the upward revision of the existing 
upper limit of advance from time to time. Law Commission 
of India, One Hundred and Thirty Fourth Law Commdssion 
Report on Removing Deficiencies in Certain Provisions of 
the Workmen's Compensation Act, 1923 (1989), pp.37, 38. 

The Proviso to Section 8(1) of the Workmen's Compen
sation Act, 1923 is amended by substituting for the words 
"not exceeding an agl)'reqate of one hundred rupees, and 
so much of such aggregate", the words "of an amount equal 
to t!~ee months' wages of such workman and so much of 
such amount". This amendment, however, will come into 
force only on such date as the Central Government may 
specify by notification in the Official Gazette. See 
Workmen's Compensation (Amendment) Act, 1995, Sections 
1 (2) and 6. 
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The ·~orkmen' s Compensation Act, 1923 contains certain 

provisi.ons to ensure payment of compensation to workmen. 

One of such provisions is that compensation shall be paid 

to workmen/as soon as it falls due. 69 This is because the 

right of the injured workman or his heirs to receive compen-

sation gets crystallised, the moment, an accident takes 

70 place, causing personal injury. The corresponding lia-

bility of the employer to make good this liability also 

71 sprinqs forth simultaneously. It is not dependent on the 

69. See Workmen's Compensation Act, 1923, Section 4-A(1}. 

70. Id., Sections 3(1), 4(1) and 4-A(1). See State of Punjab 
~ Vidya Devi, 1990 Lab.I.C.742 (P. & H.); P.Venkata-
narasayyamma v. S.Subba Laxmi, 1986 Lab.I.C.1389 (A.F.): 
G.M., Western Railway v. Lala Nanda, 1984 Lab.I.C.245 
(au}.). 

71. Saraswathi Press v. Nand Ram, 1971 Lab.I.C.1341 (All.). 
The above view of the Allahabad High Court was shared 
by the High Courts of Bombay (Margarida Games v. 
Hackinnon Mackenzie & Co. (p) Ltd., 1968 Lab.I.C.1197 
(Born.)); Rajasthan (Ramlal v. Regional Manager, F.e.I., 
1981 Lab.I.C.1281 (Raj.»; Jammu and Kashmir (Vijay Ram 

v. Janak Raj, 1981 Lab.I.C.143): Karnataka (D.B.) 
(supdg. Engineer, K.E.B, Hubli v. Kadaepa Malaepa 
Bhairannavar, 1983 Lah.I.C.1712) and Gujarat (~, 
Western Rly. v. Lala Nanda, supra, n.70) However, the 
High Court of Orissa took the view that compensation 
falls due only after a notice under S.10-A(i) has been 
served upon the employer. See Khillo Chandramma v. 
Hindustan Construction Co.Ltd., 1971 Lab.I.c.13S (Ori.) 
(D.B.). The law was finally settled in prata, Narain 
Singh Deo v. §finivas Sahata, 1976 Lab.I.C.22 , where 
the Supreme Court held that the employer is liable to 
pay compensation, as soon as personal injury is caused 
to t:he workman by accident, arising out of and in the 
course of employment. See also P.venkatanarasayyamma 
v. 3.Subba Laxmi, supra, n.70. 
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determination of disputes, relating to liability, by the 

Commissioner. 72 

Even if the employer disputes his liability to pay 

compensation to the extent, claimed by the workman, he is 

required to make provisional payment of compensation. 73 He 

1s required to deposit with the Commissioner an amount, 

74 based on the extent of liability, he accepts. If the 

employer 1s in default in paying the amount within one 

month from the date it falls due, the Commissioner may 
75 

direct simple interest at the rate of six percent per annum 

72. P.venkatanarasaxxamma v. S.Subba Laxmi, supra, n.70; 
U.P.State Trans ort Co ratIon v. Abdul Hameed, 1985 

SO) F.L.R.92 All. D.B.): Pratap Narain Singh 080 v. 
Shrinlvas Sabata, 1976 Lab.I.C.222 (s.c.): SantoIlne 
Fernandes v. Hacklnnon Mackenzie & Co., [1968] 34 F.J.R. 
124 (Born.). 

73. Workmenfs Compensation Act, 1923, Section 4-A(2). 

74. Ibid~, See also Madan Mohan Varma v. Mohan Lal, 1982 
Lib7r.c.1729 (All.). 

75. Janatha Modern Rice Mills v. G.sat*anarayana, 1995 Lab. 
I.C.g" (A.P.). Toe Commissioner as no discretion as 
regards the rate of interest. It can only be simple 
interest at the rate of 6% per annum. 

According to the Law CommiSSion of India, the 6% 
rate of interest has now become outdated with the passage 
of years, since the provision was introduced. Hence, 
the Commission has recommended that Section 4-A(3} should 
be modified by substituting the words "Simple interest 
at the rate of fifteen percent" in place of the words 
.. s.imple interest at the rate of six percent". See Law 
Commlssion of India, One Hundred and Thirty Fourth Law 
Commlssion Report on Removing DeficiencIes In CertaIn 
Provisions of the workmen's Compensation Act, 1923 
(1989), pp.36, 37. 

3ection 4-A(3) of the Workmen's Compensation Act, 

contd ••. 



111 

from the date of accident. 16 If there is no justification 

for the delay, a further sum not exceeding fifty percent of 

11 such sum may be recovered from the employer by way of 

penalty by the Comrnissioner. 18 This strinqent provision 

(f.n.15 contd.) 1923 is amended, making it obligatory on the 
part of the Commissioner to recover from the employer 
simple interest at the rate of twelve percent per annum 
or at such higher rate, not exceeding the maximum of the 
lending rates of any scheduled bank. as may be specified 
by the Central Government, by notification in the Official 
Gazette, on the amount due from the employer. The 
interest, recovered, shall be paid to the workman or his 
dependant. This amendment, however, will come into force 
only on such date as the Central Government may specify. 
by notification in the Official Gazette. See Workmen's 
compensation (Amendment) Act. 1995, Sections 1(2) and 5. 

76. Workmen's Compensation Act, 1923, Section 4-A(3). For 
cases, in which simple interest was ordered, see Gulabdei 
Ah1r v. Union of India, 1989 A.C.J.I012 (Pat.)(D.B.); 
Bnaratkumar Prem]! Chauhan v. Gurukrupa Aluminium Corpn~ 
1985 Lab.I.C.1321 (Guj.); Madan Mohan Varma v. Mohan Lal, 
1982 Lab.I.C.1129 (All.) (D.B.); Mathura Prasad v. salyed 
Kursheed Ahmad, 1981 Lab.I.C.1601 (All.): I~bal Sham
suddln Ansarl v. Gazi Salauddin Ansari, 198 Lab.I.C.12S 
(Born.) (D. B. ); Pratap Narain Singh oeo v. Shrinivas-
Sabata. 1916 Lab.I.C.222 (s.C.). 

11. Impo·aition of maximum penalty by the Commissioner should 
be supported by strong reasons. See M/s.Tata Refractories 
~. v. Srikant Nath, 1994 Lab.I.C.NOC 355 (Ori.). 

18. See Workmen's Compensation Act, 1923, Section 4-A(3). 
In Asst.En~r. (0 and M.) R.S.E.B. v. Indira Davi and 
another, 1 95 Lab.I.C.644 (Raj.), it was held that If 
the Commissioner is satisfied that there i9 deliberate 
delay on the part of the employer. then the Commissioner 
must. impose the penalty. See also Oivl. Forest Officer, 
Gwalior v. Baijnatibai, 1994 Lab. I.C. 2561 (M.P.) (D. B. ) ; 
DevIsen DudabhaI v. Mgr., Liberty Talkies, Porbandar, 
1994 Lab.I.C.2510 (Guj.); Na~r Palika. Mandsaur v. 
8hagwantibai, 1994 Lab.I.C.N 171 (M.P.)~ kefiar Singh 
v. State of H.P •• 1989 Lab.I.C.NOC 30 (H.P.): prata, 
NaraIn 51ngh Deo v. Shrinivas Sabata, 1916 Lab.I.C.22 
(S.c.); Santoline Fernandes v. Mackinnon Mackenzie & Co. 

contd ••• 



172 

prevents ·an employer from sleeping on his legal duty and thus 

79 ensures the immediate payment of compensation. Penalty 

and interest should not be ordered by the Commissioner in 

anticipation that the amount of compensation would not be 

deposited by the employer in time. 80 The discretion to levy 
81 

a penalty must be exercised by the Commissioner judiciously. 

The Commissioner cannot refuse to impose penalty merely on 

the ground that the amount of compensation~though with delay, 

has been deposited83 or it has not been claimed by the clai

mants or the claim has been admitted by the employer, though 

(f.n.78 contd.) [1968] 34 F.J.R.124 (Born.). 
A proviso is added to Section 4-A(3) of the ~orkmen's 

Compensation Act, 1923, requiring that an order for the 
payment of penalty shall not be passed without giving a 
reasonable opportunity to the employer to show cause, why 
it should not be passed. A new sub-section (3-A) is 
added to Section 4-A, requiring the penalty recovered, to 
be credited to the State Government. Thi s amendment, 
however, will come into force only on such date as the 
Centra.l Government may specify, by notification in the 
Official Gazette. See i-lor'kmen's Compensation (Amendment) 
Act, 1995, Sections 1(2) and S. 

79. Divl.Forest Officer, O~alior v. Baijnatibai, 1994 Lab. 
I.C.2561 (M.P.) (D.B.). See also H.K.Saharay, Industrial 
and Labour Laws of India (1987), p.293. 

90. New India Assurance Co. Ltd. v. Sailendra Kumar Nayak and 
others, 1995 (70) F.L.R.204 (Ori.). This was an appeal 
agaInst an order of the Commissioner for payment of penalty 
and interest, in case the amount of compensation is not 
paid or deposited within one month. 

81. Judic::ial exercise of the discretion to levy a penalty 
involves due consideration of relevant circumstances and 
giving an opportunity for explaining the cirumstances for 
the delay. See Oriental Insurance Co.Ltd. v. Jeyaramma, 
1989 Lab.I.C.294 (Kant.)(D.B.5. 

82. Bharatkumar prem~i Chauhan v. Gurkrupa~luminimum Corpn. , 
1985 Lab.I.C.132 {Cuj.>. 

83. In ~dlip Kaur v. G.M., Northern Rly., (1992) 1 L.L.J.762 

contd ••• 
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84 the compensation was not paid or the employer has made some 

ex gratia payment to the dependants,8S because the provision, 

requiring the immediate payment of compensation, is a manda-

l:.ory one. 86 Interest and penalty, if not imposed by the 

COmmissioner, can be imposed at the appellate stage by the 

High Court. 87 

No lumpsum or half-monthly payment, payable under the 

Workmen 1 s Compensation Act, 1923, can be alienated or sub-

jected to attachment nor can it pass to any person other than 

the workman. 88 This provision protects the «orkman from 

money lenders and court attachments. 89 

(f.n.83 contd.) (P. d H.), a workman died on March 17,1986, 
while discharging his duties in the Loco DG shed at 
Bhatinda. Despite service of notice by the applicants 
on the employers, the latter did not deposit any compen
sation, whatsoever. The Commissioner held that the widow 
and daughter of the deceased were entitled to a compen
satton of Rs.S8,480/- with interest at 6% p.a. from the 
date, they became entitled to this amount, till the date 
of rea,lisation. But he did not impose penalty on the 
gro\Uld that it was not claimed by the claimants. On appeal 
the Punjab and Haryana High Court held that a court of 
law is not to rely upon the relief clause in the petition, 
while granting appropriate relief and imposed penalty of 
3S%. 

84. Ram Dulari Kalia v. H.P.S.E. Board, 1987 Lab.I.C. 748(H.P.). 

85. Ibid. 

86. Supra, nn.69, 70, 71 and 72. 

87. Kehar Singh v. State of H.P, 1989 Lab. I.C. NOC 30 (H. P. ) • 

88. 

89. 

Workmen's Compensation Act, 1923, Section 9. 

Baksl and Mitra, Workmen's co~nsation Act And Other 
Social Insurance tegIs!atlons 959), p.45; sunl! Raf 
Chouillluri, .2,2.£,ll., p.57; Manohar R. Idgunji, Social 
Insurance and India (1948), p.253. 
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The employer is liable to pay compensation to a work-

man, only if there exists an employer-and-employee relation-

90 ship between the workman and his employer. sO,in many 

cases, persons, who want to qet work done, try to avoid the 

liabilit.y for compensation by contracting with someone else 

to proyj.de labour or to execute the work and then contend 

that there being no employer-and-employee relationship bet-

ween the workman, who suffered the injury, and themselves, 

91 
they are not liable to pay any compensation. The liability 

92 
of the principal employer for even the contractor's ~orkmafi 

.. 
prevents such escape from liability. Even though the 

liability for compensation is ultimately that of the con-

tractor or the intermediary, the injured workman is entitled 

to recover compensation from the principal. 93 

90. See supra, Chapter 3 

91. See Vijayaraghavan v. Velu, (1973) 1 L.L.J.490 (Ker.) 
(D.B.). 

92. Wot"loDen' 5 Compensation Act, 1923, Section 12. 

93. In ~.Koodalingam v. su~t. En~~ & Ors., (1995) 1 L.L.J. 
334 (Ker.) (D.B.); Pub c Wor 5 Department of the Govern
ment of Kerala engaged a contractor for construction of 
a canal. Two worKmen, employed by the contractor to do 
the, work, died in landslide, while at work. It was held 
that PWD, the principal employer, was liable to pay com
pensation and also entitled to be indemnified by the 
contractor. Contract between the principal and the con
trac~tor cannot affect the right of the workman or their 
dependants to claim compensation from either of them at 
their option. For other cases on the liability of the 
principal to compensate contractor's workmen, see 

contd .•• 
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:F'or fixing liability on the principal employer for 

compensation,94 it has to be proved that the execution of 

the work, in the course of which the workman is injured, 
95 

should be an ordinary part of that person's trade or business. 

(f.n.93 ~ontd.) The Commr., Tiruman~alam Municiaalit~ v. 
Nokkammal and Ors., 1995 Lah.I .. Noe 78 (Ma .)~ .D., 
Orissa State Warehousin Co n. v. Gitrarani Sear-and 
Another, 1992 1 L.L.J.619 Ori.): ~arjerao Unkar 
Jadhav~. Gurindar Singh, (1992) 1 L.L.J.156 {Born.}. 

94. The principal employer is liable for compensation only 
but not for interest or penalty as per Section 4-A(3). 
See saraterao Unkar Jadhav v. Gurindar 5ingh, (1992) 
1 L.L.J. 56 (Born.). 

95. In The commr., Tirumangalam Municipality v. Nokkammal 
and others, 1995 Lab.I.C.NOC 78 (Mad.), the municipality 
entered Into a contract with a contractor for construction 
of latrines. A workman of the contractor died in the 
course of employment. The municipality was held liable 
to pay compensation to the dependants of the deceased 
workman, construction of latrines being part of business 
of the nrunicipality. The painting of electric poles was 
held to be not only for the purpose of the electricity 
supplier's trade or business, but ordinarily a part of 
his trade or business. See sar~erao Unkar Jhadav v. 
Gurindar Sinth, 1991 Lab.I.C.68 (Born.). To constitute 
'business', t must be an occupation, profession or call
ing or a commercial activity. The Travancore Devaswom 
Board is not doing any business and, hence, does not 
attract 5.12. Travancore Dewaswom Board v. Purushothoman, 
(1989) 2 L.L.J.114 (Ker.) {D.B.}. See also H.L.Kumar, 
Etlloyer's Liability on Accidents (1992), p.76. Constru-
ct on of roads, beIng one of the prinCipal concerns of 
the PWD of the Government, inviting its serious attention, 
is "business" within the meaning of S.12. Hence that 
Department is the principal employer of the labourers, 
working under a contractor, employed by it. PWD v. Commr., 
~~ s Compensation, 1981 Lab.I.C.493 (J. &"'i<.) (D.B.). 
If a contractor is engaged by the Defence Department for 
demol.1tion of certain barracks, a worker, engaged by the 
contractor, cannot hold the said Dept. to be responsible 
under Section 12(1) of the Act, the main business of the 
Defence Dept. being to defend the country. Garrison 
Eng~~aer v. Guttaroma, 1978 Lab.I.C.878 (Bom.'. The work 
of Io.ading and unloading of food grains, undertaken by 

contd ••• 
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If the work, done by the workman, is ordinarily part of the 

business of a person to execute certain work, then, ordina-

rily, he will do that work by his own workmen. He is not 

to escape liability for any accident, that takes place, 

merely by interposing a contractor. 96 The liability of the 

principal employer is attracted even in a case, where the 

contractor is engaged not in the course of but for the 

97 
purpose of the principal employer's trade or business. 

Further, before the principal can be made liable, it must be 

shown that the contractor was entitled to expect such work-

man to do his work at his orders and he was entitled to dis-

miss such workman. It must, in short, be proved that there 

was a contract of service between the workman and the con-

98 
tractor. It has also to be proved that the accident, 

which gives rise to the liability for compensation, occurred 

(f.n.95 contd.) the FC!, was held to be a part of the trade 
or business of Corpn., which covers the purchase, storage, 
movement, transport, distribution and sale of food grains 
and other food stuffs. Food Co£Pn. of India v. RahatKhan, 
(1973) 2 L.L.J.70 (Del.). The orIgInal constructIon of 
canals cannot be treated to be outside the ordinary course 
of business or trade of the Irrigation Department. 
Sardara Singh v. Sub-Divl. Officer, A.I.R.1963 Punj.217. 
But where a company carries on the business of manufactur
ing goods and requires a factory for performing the manu
facturing process and the factory requires a Chimney, the 
construction of chimney is no part of the ordinary trade 
or business of the company. New India Tannis Ltd. v. 
Aurora Singh, A.I.R.19S7 Cal.613 (D.B.). 

96. Karnani Industrial Bank v. Ranjan, A.I.R.1933 Cal.63(D.B) 

97. See Workmen's Compensation Act, 1923, Section 12 (1). 

98. In Lee Shi v. Consolidated Tin Mines, A.I.R.1939 Rang. 
42S-rD.B.), it was held that where there is only an 

contd ••• 
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99 on, in or about the premises, on which the principal has 

undertaken or usually undertakes to execute the work or 

100 which are otherwise under his control or management. It 

is also required that the accident must have occurred, while 

the workman was executing the work in the course of his 

employment. 10l 

(f.n.98 contd.) 
agreement, by which certain selected persons could come, 
when they chose, and do work on their own account, 
which would get for them remuneration from the contractor, 
the principal is not liable to compensate such workman. 

99. The expression 'on, in or about' means either on the 
land or premises of the employer or the land or premises, 
where he was engaged with his workman in doing the work 
or 1n close proximity to such places. .h, workman, while 
returning from the railway station~after unloading rice 
bags there, was dashed by a lorry and died. It was 
held that the workman was working on, in or about the 
premises, which, here, covered not only the premises of 
the railway station but also the places, covered by the 
route of the lorry. See Bhuvaneswari Rice Mill v. 
Mannaya ?ullayya, A.I.R.1964 A.P.392 (D.B.). In Powell 
v. Brown, {I89~ 1 0.B.157 (C.A.), the expression 'on, 

in or about' was construed as being a geographical 
expression, involving the idea of certain physical 
continuity to the premises or works in question. 

100. G. Sreedharan v. Hindu8tan Ideal Insurance Corpn. Ltd., 

1976 Lab.I.C.732 (A.P.) (D.B.). 

101. ~ijayaraghavan v. Velu, 1973 Lab.I.C.1520 (Ker.) (D.B.). 



The principal, who has 

entitled to be indemnified103 

178 

paid the compensation,102 is 

b 
. 104 

y tne contractor or any 

other person, from whom the workman could have recovered 

102. The amount of co~n9ation, payable by the principal. 
has to calculated with reference to the wages of the 
workman under the employer, by whom he is immediately 
employed. See Workmen's Compensation Act, 1923, 
Section 12(1). 

103. Indemnity, under the Workmen's Compensation Act, 1923, 
is co-terminus with compensation. It cannot exceed the 
amount of compensation. See K.S.~.Board v. M/s.Sundaram 
Estate, 1987 Lab.I.C.llS2 (Ker.) (D.B.). The questIon 
of paying indemnity by the insurance company to the 
assured does not arise under 5.12(2) of the Workmen's 
Compensation Act. See G.Sreedharan v. Hindustan Ideal 
Insurance COEPoration, [976 Lab.I.C.732 (A.P.) (D.B.). 

104. In Binny Ltd. v. Regl. Poultry Officer, 1995 (70) F.L.R. 
736 (Ker.), one R.Sobhana fIled an application before 
the Commissioner for \'/orkmen's Compensation, Quilon, 
alleging that her husband met with an accident. while 
employed by the petitioner in the work of loading and 
unloa.ding of "CARE feed" at the Regl. Poultry Farm on 
Dec.2, 1983. Although notice was served on the respon
dents, it was not contested. Finally, the Commissioner 
for workmen's Compensation, the second respondent, 
passed an award for realising an amount of Rs.23,100/
with interest thereon and directed the first respondent, 
the Regional Poultry Officer, to pay the amount to the 
claimant and further directed the petitioner to indemnify 
the Regional Poultry Officer under Section 12(2). In 
pursuance of this order, notice was issued under the 
Revenue Recovery Act for recovering from the petitioner 
the amount, paid by the first respondent to the claim~t. 
In an appeal against this, it was held that issuance of 
notice under the Revenue Recovery Act was justified. 

Indemnity will extend only as far as legal liability 
extends and no further. Where the employer is not liable 
'tc, pa.y compensation but still pays out of pity, special 
~race, magnanimity or liberality, he has no right to 
recover it from the contractor. There is no legal right 
to .indemnity, if there is no legal liability to give 
compensation. See State of Madras v. Sankiah Thevar. 
(1959) 1 L.L.J.390 (Mad.). FUrther, where the pr1ncipal 
has himself been responsible for the situation, leading 
to the accident, the indemnity may not operate. Re~ional 
Manager, F.e.I. v. U.Sabiya 8eevees, 1980 Lab.I.C. 20 
(Ker.) (D. 8.). 
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105 compensation. 

The principle, underlying the liability of the principal 

employer, is to secure sure and speedy payment of compensation 

to workmen. A person, who employs others to advance his own 

business cmd interest, would be a more ?romising and certain 

source of recompense to the injured workman than the contractorJ 

e 
who may be a man of straw and whose straitend circumstances 

A 106 
might jeopardise the chances of recovery of such compensation. 

The workman is, thus, saved from the risks of de~ling with 

the contractors and sub-contractors, who might, at ti~s, be 

not as reliable as the principal employer, because of their 

financial instability.107 

105. 

106. 

107. 

The earlier view was that the contractor, referred to 
in S.12(2), was the contractor, who contracted directly, 
wi.th the principal, as defined in 5.12(1) and if there 
was tiny further subletting of the contract, an indemnity 
could not be obtained under the Act and must be sought 
by recourse to the civil court. See Mt.Machuni Bibi v. 
Jardine Menzies & Co., A.I.R.1928 Cal.399 (D.B.). How
ever, the amendment, made by 5.9 of Act XV of 1933, 
removed this defect and the language of the amended 
section now leaves no doubt that the indemnity is avai
lable against the contractor as well as against any 
other person, from whom the workman could have recovered 
compensation. See K.D.Srivastava, Workmen's Compensation 
.~ct, 1923 (1992), p.286. But an order, holdIng the 
prIncIpal liable to pay compensation, does not give the 
principal an absolute right to claim indemnity from the 
contractor. ·~ere the contractor is not a party to the 
order, he is not bound by it and)therefore, it could not 
make him liable to indemnify the principal. See Patel 
~ng~neering Co. v. Chanda Bewa, 1973 Lab.I.C.618 (Ori.). 

Public works De~artment v. Commissioner, Workmen's 
CompensatIon, 1 81 Lab.I.c.493, 495 (J. & K.) (D.B.). 
See K.D.Srivastava, supra, n.105, p.8. 
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108 If the employer becomes insolvent or the employer, 

being a company, has commenced to be wound up,109the insurer 

of the employer would be liable for the payment of comoensa-

tion, provided he has entered into a contract with an insurer, 

1n respect of any liability under the Workmen's Compensation 

110 Act, 1923. The insurer, in such circumstdnces, stands in 

the shoes of the employer, having the same rights and liabi-

lities of the latter. 1l1 H th" '1" bilit owever, e 1nsurer 5 1a y 

108. Workmen's Compensation Act, 1923, Section 14. 

109. Except in the case of the insolvency of the employer or 
the winding up of the company, the injured workman or 
his dependants cannot proceed directly aqainst the 
insurers for the recovery of compensation. National 
Insurance Co. Ltd. v. Jabunbi & Others, (198S} 1 L.L.J. 
102 (M.P.); G.Sreedharan v. Hlndustan Ideal Insurance 
Corporation, 1976 Lab.r.C.732 (A.P.) (D.B.). S.14 does 
not enable the insurance company to avoid its liability 
on the ground that the insured employer has not hecome 
insolvent or has made a composition or a scheme of 
arrangement with his creditors or being a company, the 
winding up proceeding has not commenced. See United 
India Fire & General Insurance Co. v. M/s. MachInery 
Manufacturers Corpn. Ltd. (1986) 2 Kar. L.J.67 (Kant.) 
(O.B.). The purport of S.14 1s only that, in the 
circumstances mentioned therein, the right of the ~ork-

b~ man shall not be defeated and the insurer can then~sub-
stituted in the place of the insolvent employer. It 
does not operate as a prohibition against any proceed
ings before the Commissioner, involving the insurer, 
who is liable under a contract of insurance to discharge 
the liability of the employer for compensation. See 
United India Insurance Co. v. Ganqadharan Nair, (1987) 
1 L.L.J.448 (Rer.) (D.B.>. 

110. Workmen's Compensation Act, Section 14(1). This pro
vision is not applicable to a company, which is wound 
up voluntarily merely for purposes of reconstruction or 
of amalgamation with another company. Workmen's Compen
sa~ion Act, 1923, Section 14(7). 

Ill. Id., Section 14(1). In New India Assurance Co.Ltd., v. 
KOt,am Appa Rao & another, 1995 Lab.I.C.I087 (A.P.), the 

contd ••• 
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.is restricted to his liability to the employer, as per the 

terms of the policy. 112 If the liability of the insurer to 

the employer is less than the liability of the employer to 

the workman, the workman may move for the balance in the 

113 insolvency or liquidation proceedings. Where the insurance 

company defaults in payment of compensation in time, the 

question, whether the insurer is liable t9 pay interest and 

penalty, is subject to conflicting judicial decisions. 

According to one view, the insurance company is liable only 
114 

for the payment of compensation and not interest and penalty. 

(f.n.l11 contd.) 
first respondent met with an accident, while driving an 
011 tanker of the second respondent. As a result of t~e 
injuries, caused by the accident, he suffered permanent 
total disablement, as he cannot drive any vehicle any 
more. It was held that the injured workman could recover 
compensation directly from the insurer. See also The 
Oriental Insurance Co. Ltd. v. Gyasuddin and others~ 
1995 Lab.I.C. NOC 199 (Raj.)~ In Oriental Insurance Co. 
Ltd. v. Guru Charan Saren, A.I.R.1991 Ori.294, it was 
heTO that the lIabIlIty of insurer is restricted to the 
sum, payable under the Workmen's Compensation Act, 1923. 

112. Workmen's Compensation Act, 1923, Section 14(1). See 
also G.Sreedharan v. Hindustan Ideal Insurance Corpn., 
1976 Lab.I.C.732 (A.P.) (D.B.). 

113. :"Iorkmen's Compensation Act, 1923, Section 14(2). 

114. See Oriental Insurance Co.Ltd. v. Hazlra Begwa, (i9951 
87 F,J.R.163 (Kant.); United India Insurance Co. Ltd. v. 
Shaik Alimuddin, 1995 ('70) F.L.R.631 (A.P.) i· and 
Oriental Insurance Co. Ltd. v. Jeyaramma, 1989 Lab.I.C. 
294 (Kant.) (D.B.). 
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As per the other view, the insurer is liable to pay interest 

115 
and penalty also. The latter view lays down a sound 

principle of law, as the insurer stands in the shoes of the 

employer, having the same rights and liabilities as those of 

the latter. 116 

Though the Workmen's Compensation Act, 1923 imposes 

upon the employers the liability for payment of compensation, 

it gives them full freedom to decide, how they shall meet the 

same. There is no provision for compulsory insurance of 
117 

liability of the employers to ensure payment of compensation. 

So it cannot be said that the Workmen's Compensation Act 

provides sufficient protection to the workman; in case of in-

118 
solvency of an employer or winding up of a company. 

An ·employer may try to avoid the payment of any compen-

sation under the Workmen's Compensation Act, 1923, by trans-

f.erring his assets. But in the event of such transfer, the 

amount of ·::ompensation. the employer is liable to pay, becomes 

115. See Sheela Rani and others v. Mehar Chand and others, 
1993 (67) F.L.R.799 (P. & H.): Khirod Narak V. Commr. 
forill.C., 1991 Lab.I.C.2155 (Or!.) (D.B •• 

116. Supra, n.l11. See also M.M.Ahuja, "Accidents: Compen
sation and Insurance Liabilities" Lab.I.C., 155 at 156 
(1994) • / 

117. Sunil Rai Choudhuri, 2E'~" p.58. 

118. In such cases, the workman is protected, only if the 
employer has insured his liability. See ':/orlcmen's 
Compensation Act, 1923, Section 14. See also Baksi and 
Mitra, supra, n.89, p.58. 
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the first charge on his immovable assets. 119 The injured 

workman is. thus, protected against the tendency of the 

employer to evade his liability for compensation by transfer 

of his assets. 

Some employers may attempt to avoid their liability 

for compensation under the Workmen's Compensation Act, 1923 

by incorporating a term to that effect in the contract of 

employment. But such terms in the contract of employment 

are null and void. 1n so far as they purport to remove or 

reduce the employer's liability for compensation. 120 Thus 

the Act protects the ignorant workman, who may be induced 

by his employer to enter into contract or agreement, relin-

quishing or reducing his right to compensation under the Act. 

Certain employers may accept their liability for corn-

pensation, but settle the amount of compensation by agreements 

with the injured workman. To protect the interest of the 

wor~nen in such cases, the Act requires agreements for the 

payment of a lumpsum as well as compensation, payable to a 

woman or a person under a legal disability, to be registered 

119. ~orkmen's Compensation Act, 1923. Section 14-A. 

120. Id •• Section 17. See also Tulsiram Dewas v. Bharran 
oewas, 1988 (56) F.L.R.683 {M.P.}; Ram DU1ari Ka a v. 
H.P.S.E. Board, Shimla, 1987 Lab.I.C.748 (H.P.); 
Mohlndar SIngh v. DIal Singh, 1972 Lab.I.C.149S(P. & H.); 
Bal Chanchal ken v. Burjorji Dinshawji~ethna, (1969) 
2 L.L.J.357 (Guj.); Federation of Labour Co-o rative 
Ltd., v. S.Baliah, A.I.R. A.P.6 ~ Mrs. ath ee.n Dias 
v:-H.M.Coria & Son9, A.I.R.1951 Cal.513 (D.B.). 
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with the Commissioner for Workmen's Compensation. 121 Before 

registering suc~ agreements, the Commissioner is expected to 

i i 
"tie' 

enqu re nto the genuiness of the agreements and satisfy 
,\ 

himself that the agreements were not effected by fraud or 

122 undue influence or other improper means. This provision 

protects a gullible workman or woman and persons under legal 

disability from being exploited by their employers by tempt-

123 ing them to accept a lesser sum than what is legally due. 

If the employer does not register the agreements, noted above, 

the employer is liable to pay the full amount of compensation. 

Unless the Commissioner otherwise directs, the employer is 

not entitled to deduct more than half of the amount, so paid, 

124 from the full amount of compensation, payable. An 

125 
employer, who fails to register the specified agreements, 

thus, incurs a heavy loss. 

121. Workmen's Compensation Act, 1923. Section 28; ~orkmen's 
Compensation Rules, 1924, Rule 48. In Chhi~a v. Bai Sona 
A.I.R.1929 Born.68 (D.B.), it was held tnatection 28 
refers primarily to cases, where the parties have arrived 
at. an agreement, prior to any hearing before the court. 
It does not refer to a case of agreement~reached between 
the parties in a contested proceeding before the Commi
ssioner. 

122. WClrkmen's Compensation Act, 1923, Section 28, Proviso{d). 

123. See H.L.Kumar. supra, n.95, p.99. 

124. Workmen's Compensation Act, 1923. Section 29. See also 
Bai Chanchalben v. Burjorji Dinshawji Sethna, (1969) 
2 L.L.J.357 (Guj.). 
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126 
injury 

In the case of fatal accident and serious bodily 

127 
the employer has to send a report to a workman, 

128 
to the Commdssioner within seven days of the occurrence of 

death or serious bodily injury.129 This provision aims 

at prevention of evasion of the liability to pay compensa-

tion by the employer in such cases. 

In case of claims for compensation, made before the 

Commissioner for Workmen's Compensation, the Act requires 

126. Workmen's Compensation Act, 1923, Section 10-B (1), 
Explanation defines • serious bodily injury' as an in
jury, which involves or in all probability, ~ill in
volve the permanent loss of the use of, or permanent 
injury to any limb or permanent loss of or injury to 
the sight or hearing or the Fracture of any limb or the 
enforced absence of the injured person from work for 
a period, exceeding twenty days. 

127. Workmen's Compensation Act, 1923, Section 10-B (1) f 

Th1s requirement to submit reports of fatal accidents 
and serious bodily injuries applies only where, by any 
law for the time being in force, notice of accidents, 
resulting in death or serious bodily injuries, is to 
be given by the employer to any authority. 

According to the Law Commission of India, Section 
10-B, which is a useful provision, should apply in 
every case and not merely where some other law provides 
for notice of a fatal accident. Section 10-B should 
be suitably amended for the purpose. See Law Commission 
of India, supra, n.54, p.86. 

128. Where the State Government has so prescribed, the 
person, required to give the notice, may, instead of 
sending such report to the Commissioner, send it to 
the authority, to whom he is required to give the 
notlce. See Workmen's Compensation Act, 1923, Section 
10-B (1), Proviso. 

129. Workmen's Compensation Act, 1923, Section 10-B (1) ." 
Workmen's Compensation Rules, 1924, Rule 11. 
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the Comrndss1oner to grant compensation at the rate, permiss

..c.ble under the Act, in sp1te of a lesser claim by the worK-

130 man. The Commissioner has a duty to see that the injured 

~orkman gets fair play. He is not to be fettered in any 

way by the fact that an ignorant injured workman might have 

131 claimed a lesser sum in his application. 

An analysis of the system for payment of compensation 

under the Workmen1s Compensation Act, 1923, reveals certain 

defects in the system. The definition of 'permanent total 

disablement ' in the Act is ambiguous. 

132 
flicting judicial interpretations. 

It has invited con-

It is suggested that 

section 2(1) (1) of the Workmen1s Compensation Act, 1923 may 

be amended by defining lpermanent total disablement' as a 

disablement, which makes an injured workman unfit not only 

for the particular work, he was engaged in but also for all 

other kinds of work, he was capable of performing at the 

time of the accident, causing the disablement. 

130. National Insurance Co.Ltd. v. R.Vishnu, 1991 Lab.I.C. 
2172 (Kant.) (O.B~)~ Chhatiya Devi Go~alin v. Rup Lal 
Sao, 1978 Lab.I.C.1368 (pat.); K.P.Kurfan v. Hindustan 
ShIpping Co., 1975 Lab.I.C.130 (Ker.) (D,B.). For 
contrary view, see Travancore Oevaswom Board v. Puru
shothomQn, (1989) 2 L.L.J.fla (Ker.) (D.B.). 

131. 3hiv Lal v. Punjab S.E.B., 1991 A.C.J.443 (P. & H.); 
Mofiammed Koya v. Balan, (1987) 2 L.L.J.486 (Ker.)(~.B,): 
Balavadra Patra v. ChIef Engineer, Bhubaneswar, 1987 
Lab.I.C.347 (Ori.); Bental, Burma Steam NavIgation Co. 
~~~, v. Ramana, A.I.R. 932 Rang.lal (D.B.). 

132. SUEr,~, nn.l, 2 and 3. 
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'rhe amounts of compensation, payable under the Work-

men's Compensation Act, 1923 in respect of death and perma

nent disablement are respectively fortyl33 and fifty134 per 

cent of the monthly wages of the injured workman, multiplied 

by the relevant factor, corresponding to the age of the 

injured workman. The amount of compensation, payable for 

temporary disablement, is fifty percent of the monthly 

135 wages of the injured workman, irrespective of his age. 

But the position under the Employees' State Insurance Act, 

1948 is different. Under this Act, the disablement benefit 

and the dependant's benefit come approximately to seventy 

percent of the wages of the workman. 136 It is suggested 

that the rate of compensation under the Workmen's Compensa-

tion Act, 1923 for all cases of disablement and death should 

be raised to at least seventy percent of the monthly wages 

of the injured workman, as in the case of the Employees' 

State Insurance Act, 1948, in view of the rising cost of 

living. 137 

At present, under the Workmen's Compensation Act, 

1923, the monthly wages of the injured workman beyond Rs.10CO 

133. ~~!, n.17. 

134. Supra, n.21. 

135. ~~ra, nn.44 and 45. 

136. Se~ infra, Chapter 6 

137. 
e 

See Dr.N.Maheswara Swamy, "Different Facts of the term 
'compensation' under the Workmen's Compehsation Act, 

1923 - An Appraisal", Lab.I.C., 23 at 26 (1994). See 
supra, nn.19 and 23 for the revised rates of compensa
tion as per the Workmen's Compensation (Amendment) Act 
1995. 
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is not '~(msidered for calculation of compensation. This 

causes .1njustice to workmen. drawing hiqher salary.138 So 

Explanation 11 to Section 4 of the Workmen's Compensation 

Actr 1923~ limiting the monthly wages to Rs.IOOO/- for the 
139 

purpose of calculation of compensation should be deleted. 

Under the Workmen's Compensation Act, 1923, the 

amount, payable towards funeral expenses, is only an amount 

not exceeding fifty rupees. Even this petty amount is 

deducted from the amount of compensation, paYaQle to the 

dependants. 140 It is suggested that the employer may meet 

the actual funeral expenses of the deceased workman, subject 

to an upper limit of a sum~equivalent to two months' wages, 

1n addition to paying compensation as per the Act. 

In England, the two basic benefits, namely, disable

ment benefit and dependant's benefit141 for industrial in-

juries, are augmented by supplementary benefits. 142 The 

138. SU2ra, n.19. 

139. See supra, n.23 for the change, effected by the Work
men's Compensation (Amendment) Act, 1995. 

140. Supra, n.20. For the change, effected by the Workmen's 
Compensation (Amendment) Act, 1995, see Ibid. 

141. Formerly, tnere were three basic benefits viz. injury 
benefit for short-term disability, disablement benefit 
for permanent or long-term disability and death benefit 
ir. fatal injury cases. But injury benefit is abolished 
w.e.f. 6th April 1983 by the Social Security and Housing 
Benefits Act, 1982, Section 39(1). See Halsbu£I's Laws 
of England, (1982~ Vol.33, pp.376, 378. 

142. These are (1) dependant's allowances (2) special hard
ship allowance (3) constant attendance allowance (4) 
hospital treatment allowance and (5) unemployability 
supplement. See Halsburyts Laws of England. (1982), 
'lo!. 33, p.361. 
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Workmen's Compensation Act. 1923 does not contain any pro-

vision for supplementary benefits as in England. Compen-

sation, in money, cannot replace a part of the body, that 

has been lost by industrial injuries. Nor can it restore 

the life of a dead workman. So provision should be made 

for making good at least the financial loss, suffered by the 

injured workman and his dependants, as far as possible. 

Hence, in addition to the provision of compensation at 

seventy percent of the monthly wages of the injured workman, 

steps should be taken to introduce supplementary benefits at 

the rate of not more than ten percent of the wages also in 

the Workmen's Compensation Act~ 1923. 143 

Payment of compensation, based upon the pre-determined 

percentage of loss of earning capacity in the Schedule, in 

the case of scheduled injuries, under the Workmen's Compen

sation Ace, 1923,144 may not always help provide adequate 

recompense for the loss, actually suffered by the worker. 

So specific provision, empowering the Commissioner for Work-

men's Compensation to vary the percentages of loss of earning 
145 capacity in suitable cases, should be introduced. 

143. The International Labour Organisation has recommended 
that for death or permanent incapacity, at least two
thirds of the workman's annual earnings and for tempo
ra~' disablement at least two-thirds of basic earnings 
are required to be paid to an injured workman. See 
ln~ernational Labour Organisation, Conventions and 
Recommendations~ (1966), pp.84, 85. 

144. Workmen's Compensation Act, 1923, Section 4 Cl) (c), 
Schedule I. 

145. E'ven though in Samir U. Par1kh v. Sikandar Zahiruddin, 
supra, n.26, it was held that the 1088 of earnIng 

contd •.. 
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The question, who should assess the loss of earning 

capacity~ in case of non-scheduled injuries, causing per

manent partial disablement. under the Workmen's Compensation 

Act, 1923~ has become~vexed one after the 1984 amendment of 

the Act, (~onferring the power of assessment upon the quali

fied medical practitioner. 146 It is suggested that the 

Commissioner for Workmen's Compensation should be statutorily 

empowered to vary the percentage of loss of earning capacity, 

as assessed by a medical practitioner, in deserving cases, 

as the latter may be incompetent to assess the loss of earn-

ing capacity, which involves several factors, in addition to 

loss of physical capacity. The Commissioner may not find 

it difficult to assess the loss of earning capacity properly. 

as he is empowered to seek the assistance of one or more 

persons, having special knowledge of the matter. 147 

Percentage of the loss of earning capacity for the 

loss of thumb and its metacarpal bone is forty percent under 

the Wor~nen's Compensation Act, 1923. 148 But the one for 

(£.n.145 contd.) capacity, mentioned in Schedule I~is the 
minimum and can be held to be higher on the basis of 
evidence, it would be better to incorporate such a pro
vision in the statute so that the adverse impact of any 
contrary judicial decision can be avoided. 

146. See supra, nn.40, 41, 42 and 43. 

147. Workmen's Compensation Act, 1923, Section 20 (3). 

148. Id., Schedule I, Part 11, Item No.6. See also Employees' 
state Insurance Act, 1948, Schedule 11, Part 11, Item 
No.12. 
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the loss from amputation of one foot, resulting in endbearing. 

is only thirty percent, under the Workmen's Compensation Act, 

1923. 149 The loss of a foot. whether more th~n five inches 

below the knee or even at the ankle, is certainly more serious 

than the loss of a thumb and its metacarpal bone. So the 

percentage of the loss of earning capacit~resulting from 

amputation of one foot, resulting in end-bearing, should be 

raised from thirty to fifty percent, under the Workmen's 

Compensation Act, 1923, as was done under the Employees' State 

Insurance Act, 1948. 150 

Under the Workmen's compensation Act, 1923, half-monthly 

payment for temporary disablement is given now only for five 

151 years. Provision may be made in the~ct for continuing 

the half-monthly payment during the entire period of incapa-

152 city, as. under the Employees' State Insurance .l\.ct, 1948. 

If the employer does not pay the amount of compensation 

in time, the simple interest, that he may have to pay, is 
153 

only 6% per annum. This rate of interest is outdated today. 

149. Workmen's Compensation Act, 1923, Schedule I, Part 11, 
Item No.22. 

150. Employees' State Insurance Act, 1948, Schedule 11, 
Part 11, Item No.28, subs. by Act 29 of 1989~ Section 
47 (w.e.f. 20.10.1989). 

151. 'Norkmen' 5 Compensation Act, 1923, Sect'ion 4(2) (ii). 

152. See Employees' State Insurance (Central) Rules, 1950, 
Rule 57 (1); infra, Chapter 6. 

153. See supra, n.75. 
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Hence, it is suggested that Section 4-A (3) of the workmen's 

Compensation Act, 1923 may be amended by substituting the 

words ·simple interest at the rate of fifteen percent· in 

place of the words ·simple interest at the rate of six 

154 percent·. 

It is not clear from the Workmen's Compensation Act, 

1923~ whether the insurance company is liable to pay interest 

and penalty, if it fails to pay compensation in time. This 

has led to conflicting judicial interpretations. 155 Section 

4-A (3) of the workmen's Compensation Act, 1923 may be amended 

in such d way that the insurer, who steps into the shoes of 

the employer, is also made liable for payment of interest and 

penalty. 

All employers, covered by the Workmen's Compensation 

Act, 1923, are not required to maintain notice_book. 1S6 This 

creates problems to an injured workman, who gives notice of 

accident ·by delivering it at the residence or office of the 

157 employer, because the latter may deny receipt of notice. 

So it is suggested that the giving of notice should not be 

made obligatory on the injured workman. 158 

154. For the change~ effected by the Workmen's Compensation 
(Amendment) Act, 1995, see Ibid. 

155. Supra, nn.114 and 115. 

156. Supra, n.62. 

157. Ibid . ........... 
158. Supra, n.54. 
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At present, under the Workmen's Compensation Act, 1923, 

the liability of the employer to report fatal accidents and 

serious bodily injuries to the Commissioner for workmen's 
159 

Compensation depends upon the existence of some other law, 

providing for notice of a fatal accident. 160 It is SU9'1ested 

that Section 10-B of the Workmen's Compensation Act, 1923 may 

be amended in such a way that the liability of the employer 

to report fatal accidents and serious bodily injuries does 

not depend upon the existence of some other law. 

Unlike the Employees' State Insurance Act, 1948,161 

the Wor~nenls Compensation Act, 1923 does not contain any 

provision for medical benefit or rehabilitation of disabled 

workmen. The International Labour Organisation has recom-

mended the introduction of provisions for vocational re-edu-

cation of injured workmen in national laws or regulations 

and requires its members to provide rehabilitation services 

to disabled workmen. 162 The State of Victoria in Australia 

159. See for example, Section 88(1) of the Factories Act, 
1948, requiring the manager of a factory to give notice 
of certain accidents to the prescribed authority. 

160. Supra, n.127. 

161. Employees' State Insurance Act, 1948, Sections 19, 56: 
Employees' State Insurance (General) Regulations, 1950, 
Regulations 103, 103-B; Employees' State Insurance 
(Central) Rules, 1950, Rule 23-A. See also infra, 
Chapter 6. 

162. International Labour Organisation, supra, n.143, pp.85, 
1088. 
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has created an Accident Rehabilitation Council to develop 

policies and standards for rehabilitating injured workers. 

It not '::>nly promotes research into occupational and social 

rehabilitation but also disseminates information and creates 

public awareness of such matters. Bonus is paid to employers, 

who prov.1de continued employment or re-employment to injured 

workers. ConverselY6 employers, refusing to re-engage 

163 injured workers, are punished. A comprehensive scheme 

for rehabilitation of injured workers on the above pattern 

and medical aid should be incorporated in the Workmen's Com-

pensation Act, 1923. 

Compensation under the Workmen's Compensation Act, 

1923 is n()w usually paid in cash at the employer's or Commi-

ssioner's office. 164 This is inconvenient for the injured 

workman and his dependants, who may be residing far away 

from these offices. So provision should be m~de for the 

distribution of compensation through local bank or post office 

without any additional expenditure to the workman and the 

dependant s. The expenses for this purpose should be borne 

by the employer. 

Lumpsum payment of compensation, followed under the 

165 'J'lor1onen's Compensation Act, 1923, is not ad"i~~able, as it 

163. Gordon Hughes, ·Changes to the Industrial Accident Com
pensation System in Victoria-, 60 Aust.L,J, 626 at 634-
635 (1986). 

164. Workmen's Compensation Act, 1923, Section 8. 

165. Compensation is paid in lumpsum except in the case of 
temporary disablement under the Workmen's Compensation 
Act, 1923. Workmen's Compensation Act, 1923, Section 4. 
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ls likely to be squandered away. Further, in the case of 

injuries, likely to lead to complications in future, the 

~orkman, who has received the lumpsum, will be in trouble, 

the lumpsum being fixed once for all. So, the lumpsum pay-

ment of compensation should be replaced by periodical pay

ments, as under the Employees' State Insurance Act, 1948. 166 

Rate of periodical payments should be revised every decade, 

in accordance with the ctanges in the cost of living index. 

Commutation of periodical payments should be permitted only 

after adequate financial counselling. 

In England, before 1948, the injured workman and his 

survivors had to elect between compensation and damages under 

common law. But with the passage of the Law Reform (Personal 

Injuries) Act of 1948,167 the right to claim damages has be-

come an additional .. rather than an alternative remedy. It 

is now possible for the injured worker in England to claim 

compensation under statutory law and also to pursue simulta-

neously a remedy for damages under common law against his 

employer. He obtains his statutory compensation, irrespective 

166. Employees' State Insurance Act. 1948, Section 46(c) and 
(d). See also infra, Chapter 6. 

167. The issue of the right to damages, being an alternative 
remedy, was examined by the Departmental Committee on 
Alternative Remedies (~onckton Commdttee), set up in 
1944. It suggested that the right to damages should not 
be affected by the introduction of statutory benefit. 
ACCOrdingl!, the Law Reform (Personal Injuries) Act, 1948 
made the r ght to damages an additional remedy. See 
Sunil Rai Choudhuri, £e.~.~pp.182-183. 
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of what happens to his suit for damages. If he wins the 

suit, a deduction, roughly equivalent to half the value of 

the benefits, received under the statutory law, is made 

from the total damages, assessed by the court. 168 As two 

doctrines, which made recovery of damages under common law 

very difficult for the workers in the past, viz. those of 

common employment169 and of contributory negligence,170have 

been abolished, !t is possible now for the worker or his 

representative to realise fairly big damages from employers, 

if either negligence or breach of statutory duty, on their 

part, can be established. This right of additional remedy 

makes the position of the injured worker in England ~ 

171 
enviable one. In India, the right to claim damages is 

barred, if the workman opts for compensation under the 

statute. 172 Similarly, the right to compensation under 

the Workmen's Compensation Act, 1923 is barred, if he has 

173 filed a suit for damages. This defect in the law should 

be remedied by making the right to claim damages an addi-

tional remedy, as in England. Section 3(5) of the Workmen's 

Compensation Act, 1923 should be amended to achieve this 

purpose. 

168. Law Reform (Personal Injuries) Act, 1948, Section 2. 

169. !2.J Section 1. 

170. See Law Reform (Contributory Negligence) Act, 1945; 
supra, Chapter 2. 

171. Sunil Rai Choudhuri, 2E.£!!., p.183. 

172. Workmen's Compensation Act, 1923, Section 3(5). See 
supra, n.71. 

173. ~. 



Chapter 6 

• COMPENSATORY BENEPrTS UNDER THE 

EMPLOYEES· STATE INSURANCE Acr 1948 

Under the Employees· State Insurance Act, 1948, 

compensation for industrial injuries is given in the form 

of benefits. These benefits are disablement benefit, 

dependant's benefit, funeral expenses and medical benefit. 

Of these benefits, the first three are benefits in the 

form of money and the last one in the form of medical 

services. 

Disablement benefits are of three types, viz. (a) 

temporary disablement1 benefit (b) permanent partial dis

ablement2 benefit and (c) permanent total disablement3 

1. Employees' State Insurance Act, 1948, Section 2 (21). 
According to this section, -temporary disablement" means 
a condition, resulting from an employment injury, which 
requires medical treatment and renders an employee, as 
a result of such injury, temporarily incapable of doing 
the work, which he was doing, prior to or at the time of 
injury. Unlike under the Workmen's Compensation Act, 
1923, no distinction is made between temporary total 
disablement and temporary partial disablement. See 
supra, Chapter 5. 

2. Id., Section 2(15-A). The definition of permanent partial 
aIsablement is the same as under the Workmen's Compensation 
Act, 1923. See supra, Chapter S. 

3. Id •• Section 2(15-B.}. The definition of permanent total 
dIsablement is the same as under the Workmen's Compen
sation Act, 1923. See supra, Chapter 5. 
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benefit. Temporary disablement benefit is payable, only 

if the disablement lasts for not less than three days, 

excluding the day of the accident. If the period of 

disability exceeds three days, the benefit can be claimed 

from the first day of the disablement for the whole period 

of such disablement. 4 There is, thus, no statutory limit, 

S as in the case of the Workmen's Compensation Act, 1923, 

with reqard to the period during which an employee can 

receive compensation for temporary disablement. Permanent 
6 disablement benefit, whether total or partial, is to be 

4. Employees' State Insurance (Central) Rules, 1950, Rule 
57 (1). 

5. Workmen's Compensation Act, 1923, Section 4(2) (ii). 

6. 

See also supra, Chapter 5 

ration v. GOai, (1995) 
~~~~r-~K~e~r-.~~O~.~B~.~,--a--w~o-r~--an---w~a~s~engage in weav-

ing work in a coir factory, run by a co-operative society. 
He fell in the course of his work and sustained injury to 
his back-bone. After treatment, when he returned for 
work, he was found not fit to do the same work. The 
Medical Board assessed his loss of earning capacity as 
20 peI~ent. On appeal to the Insurance Court, it enhanced 
the percentage of loss of earning capacity to cent percent. 
On appeal by the ESI Corporation against the order of the 
Insurance Court, it was held by the Kerala High Court that 
if the injured workman can do the work, he was performing 
just before the accident in a reduced form, the result is 
one of permanent partial disablement. If he cannot do 
that work at all, then the result is permanent total dis
ablement. It is not necessary that the employment injury 
should render the employee totally unfit to do any work, 
whatsoever, for holding that he is suffering permanent 
total disablement. See also E.S.I.CoEPn. v. Raju, (1995) 
1 L.L.N.597 (Ker.) (O.B.): Chhotelal v. R.D., E.S.I.C., 
1989 (58) F.L.R.158 (M.P.); E.S.I.C. v. B.V.Balanarasaraju 
1985 1,ab.I.C.216 (A.P.) (D.B.): For contrary view, see / 
~112iri v. E.S.I.C., 1988 Lab.I.C.320 (M.P.). 
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paid, when assessed provisionally, for that period, and when 

assessed finally, for life. 7 

The daily rate of disablement benefit is forty percent 

8 9 
more than the standard benefit rate, applicable to the 

average daily wages in the contribution period,lQ correspona-

11 ing to the benefit period, in which the employment injury 

is sustained. Where an employment injury is sustained before 

the commencement of the first benefit period in respect of a 

person, the daily rate of disablement benefit depends on 

whether the injury 15 sustained after or before the expiry 

12 of the first wage period in the contribution period, in 

which the injury is sustained. If the injury is sustained 

after the expiry of the first wage period, the daily rate is 

forty percent more than the standard benefit rate, applicable 

to the wage group, in which his average daily wages during 

7. Employees' State Insurance (Central) Rules, 1950, Rule 
57 (2). 

8. Employees' State Insurance Act, 1948, Section 51, as 
amended by Act 29 of 1989. See also Employees' State 
Insurance (Central) Rules, 1950, Rule 57(3)(a). Before 
the 1989 Amendment, the rate of permanent and temporary 
disablement benefit was as specified in para 6 of the 
First Schedule, according to which the daily rate of this 
benefit was twenty five percent more than the standard 
benefit rate. 

9. ~., Rule 54. 

10. Id., Rules 2 (l-A) and (2-A), inserted by the Employees' 
state Insurance (Central) Amendment Rules, 1991 (w.e.f. 
1-2-1991). 

11. ~., Rule 2(1-C). 

12. Employees' State Insurance Act, 1948, Section 2(23). 
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that wage period13 fall. If the injury ls sustained before 

the expiry of the first wage period, the daily rate is forty 

percent more than the standard benefit rate, applicable to 

the group, in which wages, which are actually earned or would 

have been earned, had he worked for a full day on the date 

of accident, fall. 14 The disablement benefit, calculated 

in the above manner, is called the "full rate", which comes 

approximately to 70% of the wages. Both the temporary dls-

ablement benefit and permanent total disablement benefit are 

16 payable at the full rate. 

Permanent partial disablement may be caused by 

scheduledl7 as well as non-scheduled injuries. For perma

nent partial disablement, resulting from an injury, specified 

in Part II of the Second Schedule, the disablement benefit 

is payable at such percentage of the full rate, payable in 

the case of permanent total disablement, as specified in the 

Schedule as being the percentage of the loss of earning 

. 18 
capacity, caused by the injury. But the question, whether 

13. See Employees' State Insurance (Central) Rules, 195~, 
Rule 2 (1-8). 

14. 12· · Rule 57 (3 ) (b). 

15. 12· , Rule 57 (3) , Explanation. 

16. ~. I Rule 57 (4) • 

17. Employees' State Insurance Act, 1948, Schedule II, 
Part II. 

18. Employees' State Insurance (Central) Rules, 1950, 
Rule 57 (4) (c). 
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the payment of disablement benefit for scheduled injuries in 

conformity with the Second Schedule is justifiable, is 

subject to conflicting judicial interpretations. According 

to one view, the payment of disablement benefit, in accord

ance with the percentage of 1058 of earning capacity, speci-

fied in the Schedule is justifiable and, hence, the Medical 

19 Board or the appellate authority is precluded from assess-

ing the percentage of loss of earning capacity, independent 

of the percentage, specified in the Schedule. 20 According 

to the opposite view, the Medical Board or the appellate 

authority is not debarred from estimating the actual loss 

of earning capacity, as the loss of earning capacity, men-

21 tioned in the Second Schedule, is only the minimum. The 

latter view is more reasonable than the former one, because 

the payment of disablement benefit, in accordance with the 

loss of earning capacity, specified in the Schedule, in 

spite of adequate evidence to prove that the actual percen-

tage of loss of earning capacity is higher than the one in 

the Schedule, is quite unjustifiable. 

For permanent partial disablement, resulting from an 

injury, not specified in Part II of the Second Schedule, the 

19. Employees' State Insurance Act, 1948, Section 54-A. 

20. See E.S.I.C. v. Ameer Hasan, 1980 (41) F.L.R.224 (All.) 
(D.S.). 

21. See 8.S.I.C. v. B.V.Balanarasaraju, 1985 Lab.I.C.216 
(A.P.) (D.B.). 
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benefit shall be payable at such percentage of the full rate, 

payable in the case of permanent total disablement, as is 

22 proportionate to the loss of earning capacity, permanently 

caused by the injury.23 Where more injuries than one are 

caused by the same accident, the rate of permanent partial 

disablement benefit shall be aggreqated but not so in any 

case as to exceed the full rate. 24 

22. 

23, 

Employees' State Insurance (Central) Rules, 1950, Rule 
57(4}(d). The case of any insured person for permanent 
disablement benefit shall be referred by the Corporation 
to a Medical Board for assessing the extent of loss of 
earning capacity. If the insured person or the Corpora
tion is not satisfied with the decision of the Medical 
Board, the insured person or the Corporation may appeal 
to the Medical Appeal Tribun31 and from there, to the 
Employees' Insurance Court. Unlike under the Workmen's 
Compensation Act, 1923, where the loss of earning capa
city is assessed by the qualified medical practitioner 
(suera, Chapter 5v under the Employees' State Insurance 
Act, 1948, it is done by specially constituted Medical 
Boards!Tribunals. Employees' State Insurance Act, 1948, 
Section 54-A; Employees' State Insurance (General) 
Requl,ations, 1950, Regulations 72, 73: Employees' State 
Insurance (Central) Rules, 1950, Rules 20-A, 20-B. 

In Reg,Dir,§ 8.S.I.C. v. S.saravanam, (1991) 2 L.L.J. 
494 (Kant.) (D. .), It was held that the Medical Board, 
Medical Appeal Tribunal and the Employees' Insurance 
Court are not barred from estimating and fixing the per
centage of loss of earning capacity of an insured person 
for determining the extent of disablement benefit, to 
which such person becomes entitled under the Act for an 
injury, not specified in the Second Schedule to the Act. 

In MunSh~iri v. E.S.I.C., 1988 Lab.I.C.320 (M.P.), a 
workman came incapable of even taking food and dressing, 
owing to employment injury to his right hand. He was 
held entitled to qet compensation for 60% loss of earnin~ 
capacity, as he was having potential loss of earning 
capacity, though there was no loss of hand or amputation 
thereof. 

24. Employees' State Insurance (Central) Rules, 1950, Rule 
57(4). Explanation. 
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Cel~ain conditions are to be fulfilled for getting 

disablement benefit. The injured employee should give 

notice of the accident, causing the injury. The notice 

should contain the appropriate particulars. It can be 

given either orally or in writing to the employer or to a 
25 

foreman or to the supervising offici3l of the insured person. 

The notice should be given as soon as practicable after the 

happening of the accident. 26 On receipt of notice, the 

employer has to send a report of the accident to the nearest 

Local Office and the nearest Insurance Medical Officer. in 

the prescribed form, as soon as practicable and required 

25. No such notice need be given, if the employment injury 
is caused by an occupational disease, specified in 
Schedule III to the Workmen's compensation Act, 1923. 
Employees' State Insurance (General) Regulations, 1950, 
Regulation 65 (i), Explanation. 

26. Id., Regulation 65 (i). 
Any such notice, required to be given by the insured 
person, may be given by some other person, acting on 
his behalf. 12., Regulation 65 (1), Proviso. An entry 
of the appropriate particulars of the accident in the 
A·ccident Book, made by the insured person or some other 
person, acting on his behalf, shall be sufficient notice 
of the accident. ~., Regulation 65 (iii). In the case 
of notice, otherwise than by an entry in the ~cident 
Book. it is the duty of the employer or any other person, 
receiving such notice, to make an appropriate entry, 
regarding the accident in the A~cident Book and in the 
case of oral notice, read out to the person, giving the 
notice, the particulars of the notice and obtain his 
signature or thumb impression on the Accident Book. 
~., Regulation 67. 
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under the circumstances. 27 He has ::llso to furnish further 

particulars of the accident, as may be requi red by the 

appropriate office. 28 
The injured employee must comply 

with the directions from the appropriate Regional Office, 

requiring him to submit himself to a medical examination29 

or to attend any vocational training or industrial rehabi

litation courses. 3D 

If the employee intends to claim disablement benefit 

for temporary disablement, he may submit a claim for the 

benefit .. .in the prescribed form .. together with the appro-
31 

priate medical certificate .. to the appropriate Local Office. 

The first payment, in respect of temporary disablement 

benefit, has to be paid not later than one month, after the 

27. Id ... Regulation 68. It is not necessary for the employer 
to report.. if the employment injury is caused by an 
occupational disease, specified in Schedule III to the 
Workmen's Compensation Act, 1923 but ~he employer has to 
furnish necessary information to the appropriate Local 
Office, on demand. !2., Regulation 69, Proviso Ill. 

28. !2 ... Regulation 70. 

29. c.f. 'lforXmen's Compensation Act, 1923 .. Section 11. See 
also .supra, Chapter 5. 

30. Employees' State Insurance (General) Regulations, 1950, 
Regulation 71. 

31. See Id., Regulations 48, 53, 54, 55, 56, 57, 59, 61 and 
63. ~e authority to certify the eligibility of clai
mants shall be the appropriate Local Office, in respect 
of temporary disablement benefit and funeral expenses 
and the appropriate Regional Office, 1n respect of 
permanent disablement and dependant's benefits. 12 .. 
Requ.lation 51. 
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claim, complete in all respects, is made to the office~2 

An injured employee is not entitled to temporary disablement 

benefit for the period of strike, except in certain circum-

stances,)3 nor for the period, for which he 34 gets wages. 

Temporary disablement benefit may be suspended, if the 

receipient fails to comply with certain conditions. 35 

Temporary disablement benefit cannot be combined with 

either sickness benefit or maternity benefit. When a 

person becomes entitled to get more than one of these benefits 

32. Id., Regulation 52 (1) (d). The second and subsequent 
Piymen~of not only temporary disablement benefit, but 
also permanent disablement benefit and dependant's 
benefit are paid either along with the first payment or 
within the calendar month, following the month, to the 
while or part of which they relate, whichever is later. 
Id., Regulation 52 (2). 

33. Id., Regulation 99-A. An injured employee is entitled to 
temporary disablement benefit for the period of strike 
in the following circumstances:-

{i} if a person is receiving medical treatment and 
attendance as an indoor patient in any Employees' 
State Insurance Hospital or a hospital, recognised 
by the Employees' State Insurance Corporation for 
such treatment; or 

(ii) if a person is in receipt of temporary disablement 
benefit, imrnediately preceeding the date of conwnen
cement of the strike, given by the employees' union 
to the management of the facto~establishment. 
Ibid. . 

34. Employees' State Insurance Act, 1948, Section 63, as 
amended by Act 29 of 1989, Section 25. The reason is 
obvious. The condition, precedent for obtaining the 
temporary disablement benefit, is the incapability of 
the claimant to do work and receive wages. So the clai
mant cannot be given the benefit, when the claimant 
works and receives wages. 

35. Employees' State Insurance (General) Regulations, 1950, 
Regulation 99. See also Employees' State Insurance Act 
1948, Section 64. 
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for the same period, he is entitled to choose one of these 

:benefits. 36 

An employee, declared to be permanently disabled by 

a Medical Board or by a Medical Appeal Tribunal or an 

Employees' Insurance Court,37 has to submit to the appro-
38 

priate Local Office a claim for permanent disablement benefit. 

The first instalment of benefit becomes payable not later 

than one month from the submdssion of the claim. 39 Thouqh 

benefits, under the Employees' State Insurance Act, except 

the medical benefit and funeral expenses, are paid as perio-

dical payments, an insured person, whose permanent disable-

ment benefit has been finally assessed and who has been fina

lly awarded permanent disablement benefit at a rate not exceed-

ing Rs.l.SO per day, may apply for commutation of the perio

dical payments into a lumpsum40 within 6 months of the "date 

36. ~., Section 65. 

37. Supra, n.22. 

38. Employees' State Insurance (General) Regulations. 1950, 
Regulation 76-A. 

39. Id., Regulation 52 (1)(e). Every person, receiving per
manent disablement benefit, shall submit at six monthly 
intervals, with the claim for December and June every 
year a life certificate. Id., Regulation 107. The 
appropriate Local Office Manager may require the personal 
attendance and due identification of the recipient of 
permanent disablement benefit, once in every six months. 
Id.~ Regulation 107-B. But a person, incapacitated by 
bOdily illness or infirmity or a purdanashin lady, is 
exempted from this requirement. ~. 

40. Id. " Regulation 76-B (1). See also Employees' State 
Tnsurance Act, 1948, Section 62, prohibiting commutation, 
except as provided in the Regulations. 
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of possible oPtion"41 and get the benefit, commuted into a 

lumpsum~42 

In the event of the death of an injured employee, 

his dependants are entitled to dependant's benefit. 43 

This is irrespective of whether the deceased was in receipt 

of any periodical payments of temporary disablement benefit 

44 for the injury or not. A person, claiming dependant's 

benefit, has to prove that the death of the deceased 

employee was the result of the employment injury. The 

benefit is payable in cash month by month to the specified 

dependants45 of the deceased employee as a pension. In case 

the injured employee dies without leavi~g behind the speci

fied dependants~6 the benefit shall be paid to the other 

47 dependants of the deceased. The benefit is payable at 

41. Id._ Regulation 76-B (2) and (4). 

42. The amount of the lump sum , admissible, is calculated as 
per Cl. (5) of Regulation 76-8 of the Employees' State 
Insurance (General) Requlations/1950. 

43. Employees' State Insurance Act. 1948, Section 52. If 
a person dies during any period, for which he is entitled 
to a cash benefit under this Act, the amount of such 
benefit upto and including the day of his death shall be 
paid to any person, nominated by the deceased person in 
writinQ in such form as may be specified in ~he regula
tions or if there is no such nomination. to the heir or 
legal representative of the deceased person. See Id., 
Section 71. --

44. !2., Section 52. 

45. Id.~ Section 2 (6-A)(i), (i-a) and (ii), read with 
section 52(1). 

46. Ibid. 

47. !2.~ Section 52 (2). 
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such rate3 ~d for such periods and subject to such condi-

tions, as prescribed by the Central Government. 48 Prior 

to the 1989 Amendment of the Employees' State Insurance Act, 

dependant's benefit was payable, in accordance with the 

provisions of the First Schedule to the Act, which has been 

omitted by the Amendment.
49 

The only change, brought about 

by the Central Government after the 1989 Amendment, is that 

it has increased the daily rate of dependant's benefit and 

thereby. the full rate. The daily rate of dependant's 

benefit is now forty percent more than the standard benefit 

rate,50 whereas it was only twenty five percent more than 
51 

the standard benefit rate, according to the First Schedule. 

As in the case of disablement benefit, certain for-

malities are to be complied with for obtaining dependant's 

benefit also. The death of the deceased employee has to 

48. Id., Section 52, as amended by Act 29 of 1989, Section 
~. Employees' State Insurance (Central) Rules, 1950, 
Rule 58. 

49. See Employees' State Insurance Act, 1948, Schedule I, 
paras 6, 8 and 9, omitted by Amendment Act 29 of 1989. 

50. See Employees' State Insurance (Central) Rules. 1950, 
Rule 58(2). The total amount of dependant's benefit, 
computed in this manner, amounts approximately to 7~' 
of the wages, like disablement benefit, whereas under 
the Workmen's Compensation Act, 1923. compensation for 
deatn is only 4~' of the wages (See supra, Chapter 5). 

51. Employees' State Insurance Act, 1948, Schedule I, para 
6 before the 1989 Amendment. 
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be reported to the nearest Local Office and to the nearest 

dispensary, hospital or other institution, where medical 

benefit under the Employees' State Insurance Act is avai

lable.
52 

Reporting is to be done by the employer, if death 

occurs at the place of employment. It has to be done by a 

dependant, intending to claim dependant's benefit or any 

other person, present at the time of death, if death occurs 

53 at any other place. Unlike under the Workmen's Compen-

sation Act, 1923, the dead body 1s not to be disposed of, 
54 

until it has been examined by an Insurance Medical Officer. 

This Officer has to issue, free of charge, a death certificate 

in the prescribed form55 to the dependants of the deceased 

and send a report to the appropriate Regional Office. 56 ~ 

claim for dependant's benefit has to be submitted to the 

appropriate Local Office. in the prescribed form. 57 It has 

52. Employees' State Insurance (General) Regulations, 1950, 
Regulation 77. 

53. Ibid. 

54. la., Regulation 78. If an Insurance Medical Officer is 
unable to arrive for the examination within 12 hours of 
such death, the body may be disposed ofJafter obtaining 
a certificate from any available medical officer. See 
.!2., Regulation 78, Proviso 1. 

55. Employees' State Insurance ~ct, 1948, Form 17. 

56. Employees' State Insurance (General) Regulations. 1950} 
Regulation 79. 

57. Employees' State Insurance Act, 1948, Form 18. 
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to be done' by the dependant or dependants concerned or by 

their lega.l representative or, in case of a minor, by his 

quardian~ supported by proper documents. S8 On receipt of 

the claim for dependant's benefit, the appropriate Regional 

Office will ascertain, after proper enquiry, w~ether there 

h i 1 d . be f' 59 f' i are ot er persons,ent t e to tne ne ~t. I l.t s 

found thilt. there are other dependants, the Office should 

issue them a notice for submission of claims within a 

60 period of thirty days from the date of such notice. As 

soon as after the expiry of the period for submission of 

61 claims, the appropriate Regional Office has to intimate 

the dec.i..;ion of the Corporation, regarding dependant I 5 

benefit to each of the dependants or his legal representa

tives or 1n the case of a minor, to his guardian.
62 

Sach 

dependant., whose claim for dependant's benefit was admitted 

by the C('Jrporation, has to submit to the appropriate Local 

58. Employees' State Insurance (General) Regulations, 1950, 
Regulation 80. 

59. I2., Regulation 81. 

60. Ibid. c.f. Workmen's Compensation Act, 1923. Section 
~, where the Commissioner sends notice to each of the 
dependants to appear before him for distribution of 
compensation, on deposit of compensation in respect of 
a deceased workman with him. as per Section 8(1). 

61. Employees' State Insurance {General} Regulations, 1950, 
Regulation 81. 

62. ~., Regulation 82. 
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Office a. cl.aim for periodical payments of dependant's benefit, 

in the prescribed form. 63 Such claim may be made by the 

legal representative of a beneficiary or in the case of a 

minor, by his guardian. 64 

Dependant's benefit accrues from the date of death. 65 

But, if disablement benefit was payable for that date, it 

accrues from the date, following the date of death. 56 The 

first ins'talment of dependant's benefit is payable, not later 

than 3 months after the submission of the claim in the proper 

manner. 67 

The Employees' State Insurance Act, 1948, like the 

worlonen's Compensation Act, 1923,68 provides for the payment 

69 of funeral expenses to the eldest surviving member of the 

family of the deceased employee to meet the funeral expenses 

of the deceased. 70 However, where the deceased person did 

63. Id •• Regulation a3-A; Employees' State Insurance Act, 
~4a, Form la-A. As in the case of disablement benefit, 
any person, whose claim for dependant' s benefit has been 
admitted, shall submit at six monthly intervals with the 
claim for December and June every year a life certificate. 
~, Regulation 107-A. 

64. Id., Regulation 83-A. If the appropriate Regional Office 
thinks that a child, who is in receipt of dependant's 
benefit, is being neglected by his guardian, it may 
appoint another guardian. See 12., Regulation 86. 

65. !2., Regulation 83. 

66. Ibid. 

67. ~., Regulation 52 (i) (f). 

68. Workmen's Compensation Act, 1923, Section 8(4). 

69. The expression "funeral benefit" in Section 46(f) was sub
stituted by I' funeral expenses" by the Amendment Act 29 
of 1989, Section 17. 

70. Employees' State Insurance Act, 1948, Section 46 (f). 
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not leave any members of his family at the time of his death, 

the amount is paid to the person, who actually incurred the 

71 
funeral expenses. The amount of such payment is one 

72 
thousand rupees, whereas under the Workmen's Compensation 

Act, it is only fifty rupees. 73 

Certain formalities have to be observed for claiming 

funeral expenses also, as in the case of other benefits. 

The death of the employee has to be rep~rted to his Local 

Office at the earliest. If death occurs at the place of 

employment, it is the duty of the employer to report the 

matter to the Local Office. If it occurs at any other place, 

the person, entitled to and intending to claim funeral ex-

penses, has to report the death to the Local Office immedi-

ately. The said report of death may also be made to the 

Local Office by any other person, present at the time of death 

I)f the injured person. 74 The person, intending to claim 

funeral expenses, should obtain a death certificate from the 

11. ~. 

72. Employees' State Insurance (Central) Rules, 195'J, Rule 
59. The amount of funeral expenses was not to exceed 
Rs.IOO/- prior to the 1989 Amendment of the Act (Act 29 
of 1989, Section 17(ii}) ,according to which the amount 
of such payment shall not exceed such amount as may be 
prescribed by the Central Government. 

73. Supra, n.68. 

14. Employees' State Insurance (General) Regulations, 1950, 
Regulation 95-B. 
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Insurance Medical Officer, who attended the deceased employee 

at the time of his death or the Insurance Medical Officer, 

who examined the dead body of the deceased. 75 He should 

submit a claim for funeral expenses to the appropriate Local 

76 Office. supported by proper documents, within three months 

77 of the death of the deceased employee. The funeral expenses, 

claimed in the above manner, has to be paid not later than 

15 days from the date of submission of the claim. 78 

79 As under the Workmen's Compensation Act, 1923, pro-

vision is made for speedy payment of the above mentioned 

benefits in the form of money. Accordinqly, if any of these 

benefits is not paid by the Local Office within the pres

cribed time limits,SO the delay in payment has to be reported 

75. Id., Regulation 95-C. In special circumstances, the 
COrporation may also accept any other evidence of death, 
in lieu of death certificate by the Insurance Medical 
Officer. 12., Regulation 95-0. 

76. !2., Regulation 95-E. 

77. Employees' State Insurance Act, 1948, Section 46(1)(f), 
Proviso. The Corporation or any officer or other autho
rised authority may extend the period of three months 
in suitable cases. Ibid. 

78. Employees' State Insurance (General) Regulations)1950, 
Regulation 52 (1) (b). 

79. Wodtmen's Compensation Act, 1923, Section 4-1\. See also 
supra, Chapter 5. 

80. Employees' State Insurance (General) Regulations, 1950/ 
Regulation 52 (1) and (2). 
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to the appropriate Regional Office. Then, it is paid as 

soon as possible by the Local Office,81 as per the directions 

from the Regional Office. Qisablement benefit, dependant's 

benefit and funeral expenses are, generally, paid in cash by 

82 the Local Office, on the production of Identity Card by 

the claimant. Still, they may be paid by other appropriate 

83 means like postal money order. 

84 Provision is made for review of dependant's benefit 

and permanent disablement question. 8S Any decision, a~ard

ing dependant's benefit, may be reviewed by the Corporation, 

if it is satisfied by fresh evidence that the decisions was 

given in consequence of non-disclosure of material fact or 

misrepresentation or that the decision is no longer in 

accordance with the Employees' State Insurance Act, because 

of changed circumstances. 86 It is obligatory on the part 

of the appropriate Regional Office to review the payment of 

81. 

82. 

83. 

84. 

85. 

Id., Regulation 52 (3). 
Lib.I.C.NOC 2 (Po & H.). 
Corporation was directed 
outstanding against it. 

~. , Regulation 2 (k) • 

Id., Regulation 52 ( 4). 

See Bha;janti v. E.S.I.C., 1989 
The Emp oyees' State Insurance 

to pay interest on the dues, 

Employees' State Insurance Act, 1948, Section 55-A( 1) • 
Employees' State Insurance (General) Regulations, 1950 ... 
Regulation 84 (l ). 

Employees' State Insurance Act, 1948, Section 55. 

86. ~., Section 55-A. 
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benefit. if an application is made to that effect. 8 ? Such 

review can, however, be conducted, only after giving due 

notice to each of the dependants and giving them an oppor

tunity of being heard. 8S Dependant's benefit may be cam-

rnenced, continued, increased, reduced or discontinued after 

the above-mentioned kinds of review. 89 Any permanent dis-

ablement question, decided by a Medical Board or Medical 

Appeal Tribunal, may be reviewed by it, if it is satisfied 

by fresh evidence that the decision was given in consequence 

of the non-disclosure or a misrepresentation by the employee 

90 
or any other person of a material fact. Any assessment 

of the extent of disablement may also be reviewed by a 

Medical Board, if it is satisfied that since the making of 

the assessment, there has been a substantial and unforeseen 

aggravation of the result of the relevant injury and substan

tial injustice will be done, if the injury is not reviewed.
91 

In addition to these benefits in the form of money, 

unlike t.he Workmen's Compensation Act, 1923, the Employees' 

State Insurance Act, 1948 provides for other benefits in the 

87. Employees' State Insurance (General) Regulations, 1950, 
Regulation 84(1)(a), (b) and (c). 

88. 12., Regulation 84 (2). 

89. Id., Regulation 84(3). 
~48, Section 55-A(2). 

Employees' State Insurance Act. 
See also supra, nn.86, 87. 

90. Employees' State Insurance Act, 1948, Section 55(1}. 

91. Id., Section 55(2}. 
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form of services. An injured employee, whose condition 

requires medical treatment and attendance, is entitled to 

92 receive medical benefit upon production of his identity 

93 card. He is also entitled to medical benefit during any 

period, in which he is in receipt of such disablement benefit 

as does not disentitle him to medical benefit under the 

94 regulat.1ons. An employee, who ceases to be in insurable 

95 employment on account of permanent disablement, continues 

to receive medical benefit till the date, on which he would 

have vacated the employment, on attaining the age of super-
96 

annuation, had he not sustained such permanent disablement. 

In addition to an injured employee, members of his family 

92. Id., Section 56 (1). 

93. Employees' State Insurance (General) Regulations 1950, 
Regulation 104. 

94. Employees' State Insurance Act, 1948, Section 56 (3)~ 
Employees' State Insurance (General) Regulations, 1950, 
Regulation 103. But after the disablement has been 
declared as a permanent disablement, the person shall 
not be entitled to medical benefit, if he is not other
wise entitled to such benefit, except in respect of any 
medical treatment, which may be rendered necessary on 
account of the employment injury, from which the dis
ablement reSUlted. Employees' State Insurance (General) 
Regulations, 1950; Regulation 103, Proviso. 

95. Employees' State Insurance Act, 1948, Section 2 (13-A). 

96. ~., Section 56 (3), Proviso 11; Employees' State 

Insurance (Central) Rules, 1950, Rule 60. 
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are also entitled to medical benefit. 97 Medical benefit is 

given either in the form of outpatient treatment and atten-

dance in a hospital or dispensary, clinic or other institu

tion or by visits to the home of the employee or as in-

patient treatment. 98 

Reimbursement of expenses, incurred for medical 

treatment of injured employees and their family outside 

Employees' State Insurance hospitals or dispensaries, is 

99 permitted under specified conditions. In certain States 

100 like Bombay, if an insured person, while on duty in any 

area, in which the Employees' State Insurance> Act is not 

in force, sustains an employment injury, the cost of his 

medical treatment can be reimbursed, subject to certain con

ditions.
lOl 

Under the Employees' State Insurance Act, 1948, 

unlike under the Workmen's Compensation Act, 1923, provisions 

are made for restoring the loss of earning capacity of an 

97. Employees' State Insurance Act, 1948, Section 99; 
Employees' State Insurance (General) Regulations, 1950, 
Regulation 95-A. 

98. Employees' State Insurance Act, 1948, Section 56 (2) 

99. Id., Section 57(2); Employees' State Insurance (General) 
Regulations, 1950, Regulation 96-A. 

100. Employees' State Insurance Act, 1948, Section 2(14). 

101. Bombay Employees' State Insurance (Medical Benefit) 
Rules, 1954, Rule 3-B. 
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injured employee not only by the medical and rehabilitative 

treatment, but also by providing for vocational training/ 

industrial rehabilitation courses and re_employment. 102 

When a person is entitled to any of the benefits, 

provided by the Employees' State Insurance Act, 1948, he is 

not entitled to receive any similar benefit, admissible under 

the provisions of any other enactment. l03 He is also de-

barred from claiming compensation under the Workmen's Compen-

sation Act, 1923 or damages under any other law. 104 The 

102. Employees' State Insurance Act, 1948, Sections 19, 56. 
Employees' State Insurance (Central) Rules, 1950, Rule 
23-A~ Employees' State Insurance (General) Regulations, 
1950, Regulation 71. 

103. Employees' State Insurance Act, 1948, Section 61. It 
does not, however, bar a suit for damages for injuries, 
due to the negligence of the employer. (P. Asokan v. 
Western India Plywoods Ltd., 1987 Lab.I.C.llo (Ker.) 
(F.B.)) or third party (Reg.Director, E.S.I.C., v. 
D.M. Breweries Ltd •• A.I.R.1958 Punj.136). Section 61 
does not debar a person, entitled to any benefits, 
provided by the Act from claiming similar benefits, 
lf any, available under service conditions or by way of 
customary concession. See Workmen of Rohtas Industries 
Ltd. v. H.K.Choudhuri, A.I.R.1965 Pat.127 (D.B.). In 
HInaustan AeronautIcs Ltd. v. P.V.Perumal, ~.I.R.1972 
Mys.255 (D.B.), It was held that SectIon 61 would not 
bar a petition, filed under Section 110-A of the Motor 
Vehicles Act, as the compensation awarded therein is 
under the Law of Torts and not under an enactment. 

104. Id., Section 53. In Associated Electrical Agencies v. 
Commissioner for Workmen's Compensation & ~nr., (1995) 
lL.J ... J.368 (BomJ (D. B.), it waS observed that Parlia
ment enacted the Employees' State Insurance Act for 
conff!rring more benefits than under the Workmen's Com
pensation Act viz. sickness benefit, maternity benefit 

contd .•• 
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The object behind such a bar is to save the employer from 

facing more than one claim, in relation to the same accident. 

Employers are prohibited from usinq the benefits 

payable
10S 

under the Employees' State Insurance Act as an 

excuse or justification for reducing or discontinuing the 

wages and benefits, available to the workman, under their 

conditions of service on the ground of similarity between 

(f.n.104 contd.) 
and medical benefit. So it provided that employees, 
entitled to the benefits under the Employees' State 
Insurance Act, should not secure double benefit by 
reference to the Workmen's compensation Act. Hence, 
the provisions of the Workmen's Compensation Act stand 
repealed qua the employers and the employees of the 
establishment, governed by the Employees' State Insurance 
Act. In P.Asokan v. ~estern India Plywood8 Ltd., supra, 
n.103, it was held that Section 53 does not bar a suit 
for damages for injuries, sustained due to the negligence 
of the employer. In Annapurna v. G.M., K.S.R.T.C., 1984 
Lab.I.C.1355 (Kant.)(D.B.), it was held that the depen
dants of an insured person, dying of an employment injury/ 

are entitled to benefits under Section 52. Hence, any 

claim of theirs for damages under the Motor Vehicles 

Act, in respect of the said injury, is barred by Section 

53. 

105. The expression Mbenefits payagle M in Section 72 of the 

Employees' State Insurance Act must be construed to 

include not only those benefits, payagle in terms of 

money but also medical benefit. ~ Untwalia, J. in 

Workmen of Rohtas Industries Ltd., v. H.K.Choudhury, 

A.I.R.1965 Pat.127 at 130 (D.B.). 
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that the 

employer is liable to make a contribution under the Employees' 

State Insurance Act, will not help him escape from this 

prohibition. 107 

Under the employees' State Insurance Act, 1948, the 

employer is prohibited to take punitive actions against an 
108 

employee, who is in receipt of temporary disablement benefit. 

But, 1f the conditions of service of any employee so allow, 

the employer may discharge or reduce, on due notice, an 

employee, who has been in receipt of temporary disablement 

106. Employees' State Insurance Act, 1948, Section 72. In 
Workmen of Rohtas Industries Ltd. v. H.K.Choudhuri, 
A.I.R.1965 Pat.127 (D.B.), it was held that the fact 
that an insured person is entitled to medical benefit, 
provided under the Act, does not bar such benefit ashe 
gets from the management as a condition of his service. 

107. M/s.Bareilly Holdings Ltd. v. Their Workmen, 1979 Lab. 
r.e.600 (S.c.). 

108. Id., Section 73(1). In M.Ramakrishna v. Bharat 
EIectronics Ltd. and others, (J99~ 87 F.J.R.I (Kant.), 
it was held that, what is prohibited by Section 73(1) 
is the taking of any penal action against an employee 
during the period, referred to in the section. The 
submission of resignation by an employee is a voluntary 
act, the acceptance of which by the management cannot 
be deemed to be a penalty or other disciplinary action, 
prohibited by Section 73. In Municipal co~n., Bombay 
v. B.E.S.T. Workers' Union, (1973) 3 S.C.C~46, It was 
held that Section 73 places an embargo upon the powers 
of an employer to dismiss, discharge or otherwise 
punish an employee in the circumstances, mentioned 
therein. It was held in MJsore Steel Works v. Jitendra 
Chandra Kar, (1971) 1 L.L •• 543 (s.c.) that the ourden 
Is on £he workman to claim protection under Section 73. 
In Buckingham and Carnatic Co. Ltd. v. Venkatiah, 1963 
(7) F.L.R.343 (S.C.), it was held that termination of 
service, following automatically either from a contract 
or a standing order by virtue of unauthorised absence 
for the specified period, does not attract Section 73(1). 
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109 benefit for a continuous period of six months or more. 

So long as this provision exists~an employee cannot clai~ 

temporary disablement benefit beyond a period of six months, 

even if his physical condition requires continued enjoyment 

of the benefit. The object of the Act to provide for 

benefits to employees in case of employment injury cannot 

be fully achieved, if a person, disabled by employment injury. 

is pernutted by the regulations to be so discharged from 

service. 

110 As under the Workmen's Compensation Act, 1923, the 

riqht to receive any benefit under the Employees' State 

Insurance Act, 1948 is neither transferable nor assignable 

by the recipient. No cash benefit, payable under the Act, 

is liable to attachment or sale, in execution of any decree 

or order of a court. lll The claimants alone are entitled 

to receive the benefits, because the right to receive the 

benefits ia a personal right. The prohibition against 

assignn~nt or attachment of benefits prevents all illegal 

and unfair means to frustrate the object of the Act. It 

109. Employees' State Insurance (General) Regulations, 1950 
Regulation 98. 

110. Workmen's Compensation Act, 1923, Section 9. 

111. En~loyees' State Insurance Act, 1948, Section 60. 



222 

helps to protect effectively the insured against employment 

injuries. 112 

Prior to the 1989 Amendment of the Employees' State 

Insurance Act, the rates of disablement benefit and depen-

dant's benefit were as specified in the First Schedule to 
113 

the Act and funeral benefit was not to exceed a sum ofb.100. 

But after the 1989 Amendment, the First Schedule was omitted 

and the powers to determine the rates of contributions and 

114 benefits were conferred upon the Central Government, thus 

multiplying the powers of the Central Government. Exercising 

these powers, the Central Government has decreased the rates 

of contributions by employers and employeesl~5 But on the 
116 

other hand, it has increased the rates of benefits reasonabl~ 

112. However, on the death of the insured person, his nominee/ 
heir/legal representative shall get the cash benefit. 
See !2., Section 11. 

113. See infra, n.116. 

114. Employees' State Insurance Act, 1948, Section 39 (2)~ 
46 (l){f), 51 and 52. 

115. The employer's contribution has been. reduced from "five 
per cent" to "four percent" of the wages, payable to an 
employee; and employee's contribution from "two and one
fourth percent" to "one and one-half percent" of the 
wages, payable to an employee. See Employees' State 
Insurance Act, 1948, Schedule I, Clause 1, omitted by 
Act No.29 of 1989~ Employees' State Insurance (Central) 
Rules, 1950/Rule 51. 

116. Whereas formerly the daily rate of disablement and 
dependant's benefits was twenty five percent more than 
the standard benefit rate, it is now forty percent more 
than the standard benefit rate. The amount of funeral 
expenses has been increased from an amount of on~ hundred 
to one thousand rupees. See Employees' State Insurance 
Act~ 1948, Schedule I, Clause 6(a), Section 46(l}(f). 

contd .•• 
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Unlike the Workmen's Compensation Act, 1923, cash 

benefits under the Employees' State Insurance Act, 1948 are 

117 payable in the form of periodical payments. Commutation 

of these periodical payments was prohibited, prior to the 

1989 Amendment of the Act. 118 But the 1989 Amendment has 

119 confined the prohibition to disablement benefit only. So 

the Act does not prevent now a widow, receiving dependant's 

benefit, from commuting the periodical payments, getting 

married thereafter, and thus wriggling out of the clutches 
120 

of law, which denies her dependants' benefit, on remarriage. 

Analysis of the provisions, relating to provision of 

compensatory benefits under the Employees' State Insurance 

Act, 1948~ reveals that the Act contains certain commendable 

121 provisions, unlike the Workmen's Compensation Act, 1923. 

(f.n.116 contd.> prior to the amendment of the Act, by Act 
No.29 of 1989; Employees' State Insurance (Central) 
Rules, 1950, Rules 57(3), 58(2) and 59. See also supra, 
n.8. 

117. See Employees' State Insurance Act, 1948, Section 46(1). 
But "funeral expenses", which is not to exceed one 
thousand rupees, is paid in lUrnpsum. 

118. 19., Section 62, prior to the 1989 Amendment. 

119. Id., Section 62, as amended by Act 29 of 1989, Section 
~ (w.e.f. 20-10-1989). See also Employees' State 
Insurance (General) Regulations, 1950. Regulation 76-B~ 
which provides for commutation of small periodical pay
ments of permanent disablement benefit. 

120. Employees' State Insurance (Central) Rules, 1950, 
Rule 58(1) A(a). 

121. See supra, Chapter 5. 
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For instance, the loss of earning capacity of an injured 

employee is assessed by a specially constituted Medical 

Board/Medical Appeal Tribunal/Employees' Insurance Court 

under the Employees' State Insurance Act, 1948,122 whereas 

it is done by a single medical practitioner under the ~ork-

123 
men's Compensation Act, 1923. Another commendable pro-

vision .18 that, unlike the Workmen's Compensation Act, 1923, 

which does not contain any provision for review of compen-

sation for permanent disablement, the Employees' State 

Insurance Act, 1948 contains provision for reviewing any 

assessment of the extent of permanent disablement, made by 

a Medical Board, if it is satisfied that since the making 

of the assessment, there has been a substantial and unfore

seen aggravation of the results of the relevant injury.124 

Thirdly, the quantum of compensation in cash under the 

Employees' State Insurance Act, 1948 is substantially higher 

than the one under the Workmen's Compensation Act, 1923. 

This is because the quantum of disablement benefit and 

dependant's benefit comes to 70% approximately of the wages 

of the injured employee and the quantum of funeral expenses 

is one thousand rupees under the Employees' State Insurance 

122. Supra, n.22. 

123. Workmen's Compensation Act, 1923, Section 4(1)(c)(ii). 
See also supra, Chapter 5. 

124. Employees' State Insurance Act, 1948, Section 55(2); 
See also supra, n.91. 
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125 
Act, 1948, whereas under the Workmen's Compensation Act, 

1923, compensation for death is only 40% of the monthly wages 

of the deceased workman _ and for disablement, both permanent 
126 

and temporary, only 5~4 of the monthly wages of the workman 

and the amount of funeral expenses, permissible, is only an 

127 amount of fifty rupees. Fourthly, unlike the Workmen's 

:ompensation Act, 1923, the Employees' State Insurance Act, 

1948 provides for benefits in the form of services also viz. 

medical benefit and rehabilitation. 128 

Despite the above-mentioned commendable provisions, 

there are certain defects in the provisions, relating to 

provision of compensatory benefits under the Employees' State 

Insurance Act, 1948, The first of such defects is that 

under the Employees' State Insurance Act, 1948, the disable-

ment benefit, payable for permanent partial disablement, 

resulting from a scheduled injury, is proportionate to the 

percentaQe of 10s8 of earning capacity, mentioned in Schedule 
129 

II, Part II, as under the Workmen's Compensation Act, 1923. 

125. Employees' State Insurance (Central) Rules, 1950, Rules 
57(3), 58(2), 59. See also supra, n.116. 

126. Workmen's Compensation Act, 1923, Section 4(1). See 
supra, Chapter 5 for the 1995 Amendmen~which is not 
brought into force. 

127. Id., Section 8(4). See supra Chapter 5 for the 1995 
Amendment, which is not brought into force. 

128. Employees' State Insurance Act, 1948, Sections 19, 56: 
Employees' State Insurance (Central) Rules, 1950, RuleS 
23-A,. 60; Employees' State Insurance (General) Re~la
tion 1950, Regulations 95-A, 103, l03-B. 

129. Employees' State Insurance (Central) Rules, 1950, Rule 
57(4) (c); ~.iorkmen· s Compensation A.ct, 1923, Section 4 
(1) (c)(i). 
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But, the determination of the quantum of disablement benefit, 

based upon the pre-determined loss of earning capacity in 

Schedule 11. Part 11, for permanent partial disablement, may 

130 
not be fair in all cases. Sometimes, the percentage of 

the actual loss of earninq capacity, sustained by an employee, 

may be higher than the one, mentioned in Schedule II, Part 11· 

Hence, it is suggested that Rule 57(4){c) of the Employees' 

State Insurance (Central) Rules, 1950 should be amended by 

adding an explanation to the effect that the loss of earning 

capacity, mentioned in Schedule II, Part 11, is the minimum 

and can be held to be higher on the basis of evidence, led 

before the tribunal under Section 54-A of the Employees' 

State Insurance Act, 1948. 

The expression "any other law" in Section 53 of the 

Employees' State Insurance Act, 1948 implies that it includes 

common law also. This section should be amended by insert-

ing an explanation that the expression "any other law" does 

not include common law. Otherwise, the said expression is 

likely to stand in the way of an employee's seeking the 

alternative remedy, available under common law. It is also 

suggested that the right to sue for damages under common 

law should be made an additional remedy under the Employees' 

State Insurance Act .. 1948, as suggested in respect of the 

Workmen's Compensation Act, 1923. 131 

130. See supra, n.21. 

131. See supr., Chapter 5 
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Regulation 98 of the Employees' State Insurance 

(General) Regulations enables an employer to discharge an 

employee, who has been in receipt of temporary disablement 

benefit for a continuous period of six months or more, if 

permitted by the conditions of service of the employee. 

This provision, which stands in the way of an employee's 

receiving temporary disablement benefit beyond a period of 

six months, should be deleted. 



Chapter 7 

ADMINISTRATIVE MACHINERY FOR PAYMENT OF COMPENSATION 

AND PROVISION OF COMPENSATORY BENEFrrS 

Proper payment of compensation or provision of 

compensatory benefits for industrial injuries depends, to 

a great extent, upon the admdnistrative machinery for the 

same. Payment of compensation under the Workmen's Compen-

sation Act, 1923 is administered by the Commissioner for 

Norkmen'g Compensation. He ls also responsible for the 

1 adjudication of disputes, relating to the payment. Under 

the Employees' State Insurance Act, 1948, on the other 

hand, provision of compensatory benefits, other than medical 

2 benefit, is administered by the Employees' State Insurance 

corporat.ionl.J which is not, saddled with the responsibility 

for adjudication of disputes. 4 

Commissioners for Workmen's Compensation are 

5 
appointed by the State Government for a specified area. 

1. Workmen's Compensation Act, 1923, Sections 19, 20. 

2. For t.he administration of medical benefit, see infra, 
nn.69, 70, 71, 72 

3. Employees State Insurance Act, 1948, Section 3 

4. For cldjudication of disputes under the Employees' State 
InSU1'ance Act, 1948, there is Employees' Insurance Court. 
12., Section 74. 

S. Where more than one Comm1ssioner has been appointed for 
any area, the State Government may requlate the distri
bution of business between them by appropriate orders. 
See Workmen's Compensation Act, 1923. Section 20(1) & (2). 
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They have been invested with very wide .3.dministrative powers 

to ensure proper payment of compensation. On receiving 

informat1on6 about fatal accidents, the Commdssioner may 

require the employer, by a registered notice, to submit a 

statement, regarding the accident, with his opinion about 

7 his liabilities for compensation. If the employer accepts 

the liability, he has to deposit the amount of compensation 

within 30 days of service of the notice. 8 In case he 

9 denies his liability, he has to state the grounds, which 

may be enquired into by the CommiSSioner. lO After such 

6. ~hatever be thp. source of information, the Commissioner 
may issue a not.ice to the employer. Here, the Commi
ssioner is not to adjudicate any claim but 15 acting 
only in his administrative capacity. He need not be 
sat.isfied that death has occurred out of or in the course 
of his employment. See K.D.Srivastava, Workmen's Com
pensation Act. 1923. (1992) ~ p. 266. 

7. See Workmen's Compensation Act, 1923, Section 10-A(1). 
This is only an enabling provision. It confers only a 
power and imposes no duty on the Commissioner to require 
statements from employers, regarding fatal accidents. 
The Law Co~ssion has recommended that the Section 
should be amended, making it a mandatory duty of the 
Commissioner to call for statements, whenever a fatal 
acci.dent occurs and he has information thereof. See Law 
Commission of India, Sixt§-second Report on the Work
n~nls Compensation Act, 1_23 (1974), p.SS. 

8. Workmen's Compensation Act, 1923, Section 10-A(2). 

9. £2. ~ Section 10-A(3). 

10. Id. r Section lO-A(4). 
-- Under Section ID-A, the Commissioner has no power 
to determine the amount of compensation and the liability 
of the employer. He cannot initiate proceeding against 
the employer suo motu. He can determine compensation, 
only on an application, made by dependants under Section 
10. H.K.Saharay, Industrial and Labour Laws of India 
(1987), p.297. See also B.R.Roy v. K.T.Nonglyer, A.I.R. 
1959 Ass.9 (D.B.). 
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enquiry I the Commissioner may inform any of the dependants 

of the de<:8.a8eod work.man, that the dependants can prefer 

11 claims for compensation. . The Commissioner may help them 

by giving such further information as he may think fit.12 

In case of fatal accidents. the Commissioner may demand a 

further deposit, if he is satisfied that the sum. deposited 

by an employer as compensation, is insufficient. 13 

If the amount of any lumpsurn, payable as compensation 

or any compensation. payable to a wa.an or a person under a 

legal disability, has been settled by agreement between 

employer and the person concerned, the employer has to get 

the agreement, registered by the Commissioner. The Commi-

ssioner may refuse to register such agreements, if it appears 

to him that it has been obtained by fraud or undue influence 

or other improper means or the agreed amount of compensation 

is inadequate. In such a case, he may order the payment 

14 of the proper sum. 

11. Workmen's Compensation Act, 1923, Section 10-A(4). 

12. ~. 

13. 12., Section 22-A. 

14. Id., Section 28: Workmen's Compensation Rules, 1924, 
RUle 50~ A CommiSSioner must state reasons for refusal 
to register memorandum of agreement. See Jiyaji rao 
Cottom Mills Ltd. v. Asharfi Lal Nand Lal, A.I.R.1955 
N.U.C.1316 (M.B.). 
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In the matter of distribution of compensation also, 

the Commissioner has a significant part to play. It is 

specifically provided that compensation for death and 

15 lumpsum compensation to a woman or a person under a legal 

disability, can be paid only by deposit with the Commissioner. 

If such compensation is paid directly by an employer, that 

16 is not deemed to be payment of compensation. When the 

employer has deposited the compensation for fatal injuries 

with the Commissioner, in accordance with the statutory 

obligation, the latter calls upon all eligible dependants 

15. According to the Law Commission of India, the net effect 
of Section 8 (1) & (7) is that compensation, payable to 
an adult woman, is not necessarily paid to her in cash 
immediately. It has to be deposited with the Commissioner 
and after that, its immediate payment to her is subject 
to th.e discretion of the Commissioner, who may (i£ it is 
not paid immediately) invest it, apply it or otherwise 
deal with it for the benefit of the woman. Having 
regard to the advancement in the socio-economic condition 
ofillomen at the present day, Section 8 (1) has to be 
modified by giving a discretion to the Commissioner to 
permi.t direct payment to the woman by the employer without 
deposit under sub-section (1), See Law Commission of 
India, supra, n.7, pp.76, 77. 

16. Workmen's Compensation Act, 1923, Section 8(1). But in 
the case of a deceased workman, an employer may make to 
any dependant, advances on account of compensation not 
exceeding an aggregate of one hundred rupees, which shall 
be repaid to the employer by the Commissioner .... after ded
ucting it from the total amount of compensation. Id., 
Sectlon S{l), Proviso. In Sona Shah v. Commr. forWork
menijs COmpensation, 1978 Lab.l.C.S?6 (J. & K.), It was 
held that Section 8 is mandatory in nature and has to be 
followed in letter and spirit. 
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of the deceased to appear before him.17 After giving them 

a heari:n:;1. he determines the apportionment of the compen-

sation ~~ng them. The Commissioner has the discretion to 

decide:-rho among them shall receive the compensation and 

in what proportions. lS He may also pay the entire amount 

to anyone of the dependants. 19 If he is satisfied r after 

17. In Kunchali Rudrani v. Baby, 1979 Lab.I.C.41S (Ker.) 
(D.B.), It was held that, although the Commissioner for 
Workmen's Compensation is outside the ordinary hierarchy 
of courts, the proceeding before him under Section 8 is 
quasi-judicial in nature, in so far as he Is required 
and empowered to find out, who all are the dependants 
of the deceased workman, though actual allotments and 
the proportion, in which allotments are made, appear to 
have been left to be decided by him in his direction. 

18. ~orkmen'5 Compensation Act, 1923, Section 8(5). The 
undesirability of leaving the matter of selection of 
the beneficiary and also the extent of compensation, in 
res~~ct of a victim of a fatal accident, entirely to the 
unquided discretion of the Commissioner has been strongly 
criticised by the Law Commission of India. Law Commi
ssion of India, One Hundred and Thirty-fourth Law Commi
ssion Report on Removing Deficiencies in Certain Pro
visions of the Workmen's Compensation Act, 1923 (1989), 
pp.9-11. 

The Law Commission has recommended the insertion of 
the following proviso below section 8(5) for providing 
guidelines to the Corwnissioner. "Provided that in exer
ciSing his discretion under this sub-section, the Commi
ssioner shall nave due regard to - (i) the nearness of 
the relationship of the dependant to the deceased; (ii) 
the ~an. of the dependant and the extent of his depen
dence on the d~ceased; (iii) the desirability of ensur
ing that the amount of compensation is not distributed 
amongst an excessively large number of persons so as to 
lead to its geing frittered away; and (1v) other relevant 
considerat1ons". See Law Commission of India, Sixt,
second Report on the Workmen's Compensation Act, 19 3 
(1974), p.7S. 

19. Workmen's Compensation Act, 1923, Section 8{S). '~ere 
a Commissioner, in the exercise of his discretion, has 

contd ••• 
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an enquirf, that there is no eligible dependant, he may 

20 repay the money to the employer. When the compensation, 

deposited with the Commissioner, is payable to a person, 

other than a woman or a person under legal disability, he 
21 

has very little option but to pay the money to that person. 

But, in the case of distribution of compensation to a clai-

mant, who is a woman, or a person under legal disability, 

the Commissioner is given option either to make the payment 

(f.n.19 contd.) awarded a portion of the compensation to the 
widowed mother of the deceased, as included in Section 
2(1)(d)(i) of the Workmen's Compensation Act, he cannot 
be sa.id to have acted improperly. See Suramma v. 
Venkamma, A.I.R.1955 N.U.C.87 (Mad.). While distribut
Ing compensation, the ~ommissioner would have to ascer
tain the amount of maintenance, that would have been 
paid to the concerned parties by the deceased workman. 
In this connection, the relevant facts would be (i) the 
status of the family of the deceased and his dependants 
(11) in the case of a widow, the possibility of a re
marriage, in which case the workman would altogether 
cease to pay any money (iii) the circumstances of the 
parents and the minor brothers and to what extent, they 
were provided maintenance by the deceased during his 
life-time. See Sk. Jumman Sk. Amir v. Shahajahanb1, 
1972 Lab. I. C. 1226 ( Born. ) . 

20.12., Section 8(4). 

21. Id., Section 8( 6) • The word "compensation" in this 
sub-section is wide enough to cover half-monthi.1-/" pay
ments. So, it was suggested by the Law Commission of 
India that in the case of half-monthly payments, pay
ment. to the adult female should be compulsory and should 
not depend on the discretion of the Commdssioner. See 
Law' Commission of India, Sixty-second Report on the 
Workmen's Compensation Act. 1923 (1974), p.80. 
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22 to that person or to invest or apply or otherwise deal 

with it, tor the benefit of that person. 23 While exercis

ing any ~f these options,24 the paramount consideration will 

be the benefit of the dependants, as if the Commissioner 

himself were their guardian. 25 In the case of any half-

monthly payment, payable to any person under a legal dis-

ability, the Com~ssioner may order the payment to be made 

to ~ny dependant of the wor~~an or to any other person, who, 

according to the Commissioner, will provide for the welfare 

26 of the workman. 

22. Ibid. -

If the Commissioner is satisfied
27 

that 

23. Id., Section 8 (7); See also 'Norkmen' s Compensation Rules 
~24, Rule l~ according to which money in the hands of 
a Commissioner may be invested for the benefit of the 
dependants of the deceased workman in Government securi
ties or Post Office Cash Certificates or may be deposited 
in d Post Office Savings Bank. 

24. This discretion is vested in the Commissioner and it is 
not for the High Court to tell how to exercise it, in an 
appeal from his order. See Ravuri Kotayya v. Dasari 
Nagavardhanamma & Others, A.I.R.1962 A.P.42 

25. See 3unil Rai Choudhuri, Social Security in India and 
Brita~ (1962), p.5S. 

26. Workmen's Compensation Act, 1923, Section 8(7). The 
word -dependant" in the latter half of the sub-section 
would create an impression that the sub-section is appli
cable to cases of death. But that is not the true posi
tion. The word 'dependant', as used here, really means 
a person, who would be a dependant, if the workman died. 
This should be made clear by proper amendment of section 
8(7). See Law Commission of India, supra, n.21, pp.SI, 
82. 

27. Th1::; may be on account of neglect of children on the 
part of a parent or on account of the variation of th~ 
cir"cumstances of any dependant or for any other sufficient 

contd ••• 
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an order of the Commissioner as to the distribution of ~ny 

sum, paid as compensation or as to the manner, in which any 

sum, payable to any such dependant. is to be invested, 

applied or otherwise dealt with, ought to be varied, the 

28 Commissioner can vary the order. 

The Commissioner is also empowered to review from 

time to time any half-monthly payment, payable under the 

Workmen's Compensation Act, 1923. 29 For this, an appli-

cation has to be made to him either by the employer or by 

(f.n.27 contd.) cause. Id., Section 8(8). But no order, 
prejudicial to any person, shall be made, unless such 

person has been given an opportunity of showing cause, 
why the order should not be made or shall be made in 
any case, in which it would involve the repayment by ~ 
dependant of any sum, already paid to him. Id., Section 
8(8), Proviso. --

;ihere other dependants of the deceased workman, who 
had been awarded compensation, died, the Commissioner's 
order, varying the original order of distribution of 
compensation in favour of the sole surviving dependant. 
was upheld. Such an alteration of the circumstances W~J 
within the meaning of section 8(8) of the Workmen's 
Compensation Act. See Der;ndenta of Rahim Bux v. James 
Finlay & Co. Ltd., A.I.R. 40 Car.S8a (D.B.). In 
Basudeo Rai v. Jagarnath Sinrh, 1987 Lab.I.C.S65 (Pat.), 
It was held that Section 8(8 does not empower the 
C~s.Joner to review his earlier judgment on the 
ground of bein.J erroneous in law. 

28. ~.; Section 8(8). 

29. In Ra bir Sin h v. S.K.S ~adav, Cornmr. for Workmen's 
COmpensation, 1991J 87 F.J.R.lS0 (Del.)(D.B.), on the 
questIon whether the Commissioner for Workmen's Compen
sation has any power to re-open a case and review the 
order. ,awarding compensation on the basis of the facts, 
occul1ng after the passing of the award, it was held that 
the (~mmissioner has power of review only in respect of 
order, passed under Section 4(1)(d) in case of temporary 
disablement and no power of review in respect of compen
sation, awarded under Section 4(l)(a), (b) and (c) in 
case of permanent disablement. 
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the workman, accompanied by the certificate of a qualified 

medical practitioner t~at there has been a c.'"i!lge in the 

30 condition of the ' .... orkman. On review by the Commission-er I 

the half-monthly payment may be continued, increasej, 

decreased or ended. If the accident is found to have 

resulted in permanent disablement, tne payment is converted 

to a lUmpsum, after deducting any amount, which the workman 

31 has already received by way of half-monthly ?ayments. 

The Commissioner has certain powers in connection 

with the commutation of half-monthly payments also. Right 

to receive half-monthly payments may be commuted into a 

lumpsurr. by agreement between the parties. If the parties 

30. Norkmen's Compensation Act, 1923, Section 6(1). Appli
cation for review can be made without medical certificate 
under certain conditions. See Workmen's Compensation 
Rules, 1923, Rule 3. 

It was pointed out by the Law Co~ssion of India 
that the Act is silent as to the exact circumstances, 
in which application for review can be made without 
medical certificate. So the Act should give some guide
ance in this regard so as to make the sub-section more 
self-contained. Some of the important grounds, mentioned 
in the rules could be mentioned in Section 6 of the Act. 
with a residuary power to add other circumstances by 
rules. See Law Commission of India, supra, n.21, p.73. 

31. Workmen's Compensation Act, 1923, Section 6(2); ;vorkmen's 
compensation Rules, 1924, Rule 4. Section 6 does not 
empower the Commissioner to review his earlier judgment 
on the ground of being erroneous in law. See Basudeo Rai 
v. JagaY'.nath 3ingh, 1987 Lab.I.C.565 (Pat.). Revie'..,r of 
payments, contemplated by Section 6, is limited to half
monthly payment for temporary disablement. Besides 
Secti,on 6, there is no other provision under the Act, 
which empqers the parties to seek a reopening of the 
question o~ compensation, whether fixed by an agreement 
or determined by an award. See AUgus Co. Ltd. v. Chouthi, 
A. I.R.1955 Cal. 616 (D. B.). 
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cannot agree, it can be commuted by application by either 

party t() t~he Commissioner. after half-monthly payments have 

been cont.lnued for not less than six months. 32 on receipt 

of an application for cO~mltation, the Commissioner has to 

award a lumpsum, after making an estimate of the probable 

duration ()f the disablement. 33 

Though the Commissioner is vested with s;.·£."Veral ad-

min1st.r.nlve power s. to be exercised for the welfare of 

workmen, the exercise of such powers depends on his dis-

cretion. 

'rhe Employees' State Insurance Act, 1948 provides 

for the establishment of the Employees' State Insurance 

Corporation for the administration of the compensatory 

. f' 34 oene ltS. The Corporation is established by the Central 

35 Government, by notification in the Official Gazette. It 

36 is a body corporate, having perpetual succession and a 

32. Wor'kmen's Compensation Act, 1923, Section 7. 

33. Wor~~n's Compensation Rules, 1924. Rule 5. The proce
dure for commutation of compensation should find a place 
in tne Act, instead of in the Rules. So, Section 7 
should be amended by adding a sub-section for the purpose. 
Law COmmission of India, supra, n.21, p.74. 

34. Employees' State Insurance Act, 194A, Section 3. 

35. ~., Section 3(1). 

36. The effect of declaration of a body as a 'corporate body' 
is to make it a separate legal entity. A decree or award~ 
made against a corporate body, is not enforceable against 
the individual members but only against the assets of the 

contd •.• 
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38 

39 It represents various interests, unlike the machinery for 

the a~ini8tration of compensation under the ~orkments 

(f.n.36 contd.) corporate body. Harihar Prasad v. Bans! 
Missir, A.I.R.1931 Pat.321 (F.B.). The corporate body, 
havlnq a separate legal entity, if it transfers its pro
perty to a member, it would amount to a sale. Public 
~~tor v. ~amachandrayYa, A.I.R.194B Mad.329. 

37. Employees' State Insurance Act, 1943, Section 3(2). 

38. ~. 

39. Id., Section 4. The Corporation shall consist of the 
fOllowing members namely:-

a) a Chairman to be appointed by the Central Government: 
b) a Vice-Chairman to be appointed by the Central 

Government: 
c) not more than five persons to be appointed hy the 

Central Government: 
d) one person each representing each of the States/in 

which this Act is in force,to be appointed by the 
State Government concerned; 

e) one person to be appointed by the Central Government 
to represent the Union Territories; 

f) ten persons representing employers to be appointed 
t~ the Central Government in consultation with suc~ 
organisations of employers as may be recognised for 
the purpose by the Central Government: 

g) t.en persons representing employees to be appointed 
by the Central Government in consultation with such 
clrganisations of employees as may be recognised for 
t.he purpose by the Central Government: 

h) t.wo persons representing the medical profession to be 
appointed by the Central Government in consultation 
with such organisations of medical practitioners as 
may be recognised for the purpose by the Central 
Government: 

i) t.hree members of Parliament of whom two shall De 
members of the House of the People (Lok Sabha) and 
one shall be a member of the Council of States 
(Rajya Sabha) elected respectively by the members 
of the House of the People and the members of the 
Council of States; and 

j} the Director-General of the Corporation, ex· ,officio 
See also Employees' State Insurance <CenttaIJRules" 

1950, Rule 2-A. 



239 

Compensation Act, 1923.'0 

The main duty of the Corporation is to ~dminister 

the scheme of benefits. provided in the Employees' State 

Insurance Act. 1948. AS part of this duty, it has to frame 

the budget for each year, showing the probable receipts a.."1.j 

expenditure and submit a copy of the same for the approval 

of the Central Government.'l It has also to maintain 

correct accounts of income and expenditure 1n the prescribed 

form,42 'Jet tne accounts audited by the Comptroller and 

Auditor-General of India,43 submdt annual report of its 

activities to the Central Government,44 place the budget, 
45 

audited accounts and the annual report before the Parliament 

and get its assets and liabilities valued at intervals of 

five years by such valuer, appointed with the approval of 

46 the Central Government. This sort of total dependence 

on and accountability to the Central Government affects 

detrimentally its autonomy and independence. 

40. See ',olorkrnen's Compensation Act, 1923, Section 20 ( 1) • 

41. Employees • State Insurance Act, 1949, Section 32. 

42. ~~I Section 33. 

43. ~., Section 34. 

44. Id., Section 35. 

45. 12q Section 36. 

46. ~. , Section 37. 
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1'0 facilitate the performance of its duty to admi-

nister t.he scheme of benefits, it is saddled with certain 

powers. For example, it can hold and acquire property, 

invest money for future use, raise loans and discharge 

them. 47 determine and demand contributions from evading 

48 employers in respect of their employees, recover damages 

for non-payment or delay in making payment of contribu

tions49 and promote measures for improvement of the health 

and the rehabilitation and re-employment of disabled 

employees. 50 The Corporation has the power to make 

regulations for the administration of its affairs.
51 

The Standing Committee is the executive body of the 

Employees' State Insurance Corporation. The members of 

the Comraittee are chosen from amongst the members of the 

Corporation. 52 Subject to tne general superintendence and 

47. 

48. 

49. 

50. 

~ .. 
~., 

~.,. 

.!E. , 

Section 29. 

Section 45-A. 

Section 8~-8 . 

Section 19. 

51. Id., Section 97. See also Employees' State Insurance 
TGeneral) Regulations, 1950, Regulation 3. 

52. The Standing Committee consists of -
a) d Chairman, appointed by the Central Government; 
b) three members of the Corporation, appointed by the 

Central Government; 
bb) i:hree members of the Corporation, representing such 

three State Governments thereon as the Central 
Government may specify from time to time: 

c) eight members, elected by the Corporation as follows: 
i) three members from among the members of the 

Corporation representing employers; 

contd .•. 
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control~f the Corporation, the Standing Comrnittee admini-

sters the affairs of the Corporation. For this purpose, 

the Committee may exercise any of the powers and perform any 

of the functions of the Corporation. The Corporation lays 

down the policies and the Standing Committee executes them 
53 

under the general supervision and control of the Corporation. 

A Medical Benefit Council is constituted by the 

Central Government to advise the Corporation and the Standing 

Committee, relating to the administration of medical benefit, 

the certification for the purposes of the grant of benefits 

d · d 54 an otner connecte matters. Further, provision is also 

made for the appointment of Regional Boards, Local Committees, 

(f. n. 52 contd.) 
(i1) three members from among the members of the 

Corporation representing employees; 
(iii) one member from among the members of the Cor

poration representing the medical profeSSion; 
(iv) one member from among the members of the Cor

poration, elected by Parliament; and 
(v) the Director-General of the Corporation, 

ex· ·officio. 
See Employees' State Insurance Act, 1948, Section 8r 
Employees' State Insurance (Central) Rules, 1950, Rul~ 3. 

53. Employees' State Insurance Act, 1948, Section 18. 

54. Id., Section 22(a). A Medical Benefit Council consists 
of three official members, namely, the Director-Gener~l 
of Health Services, ex··officio, as Chairman, a Deputy 
Director-General of H"ealth Services, appo1nted by the 
Central Government and the Medical Commissioner of the 
Corporation ex officio. One member from each of the 
States other~han the Union 1r.erritories/ in which this 
Act 1:3 in force, to be appointed by the State Government 
concerned, three members representing the employers, 
three members representing the employees and three member~ 
of 'whc)ffi not less than one shall be a woman, representing 
the medical profession, appointed by the Central Govern
ment are the other members. See £2., Section 10. 
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Regional and Local Medical Benefit Councils by the Cqrpora

tion to :iecentralize administration. 55 

~ Reqional Board may be set up for each State or 

Union ,erritory by the Chairman of the Corporation. 56 It 

performs several functions in respect of the region. for 

which it .is set up_ It has to perform such administrative 

or executive functions as may be delegated to it by the 

corporation or the Standing Committee, make recomm~ndations, 

in regard to the changes, advisable in the Act, Rules and 

Regulations and review from time to time the working of the 

55. !2., Section 25. 

56. Employees' State Insurance (General) Regulations, 1950, 
Regulation 10(1). The Chairman and Vice-Chairman of the 
Regional Board are to be nominated by the Chairman of 
the ':orporation, in consultation with the State Govern
ment or the Administration of the Union ·T;erritory. Its 
other members include one representative of the State 
or the Union Territory, to be nominated by the State 
Government or the Administration of the Union Territory, 
one representative each of the employers and employees, 
to be nominated by the Chairman of the Corporation in 
consultation with their respective organisations, reco
mmended by the State Government or the Union Territory, 
the Administrative Medical Officer or any other Officer, 
d.irectly 1n charge of the Employees' State Insurance 
Scheme in the State or the Union 1'.err1tory ex officio, 
the Regional Deputy Medical Commissioner of-rhe Corpora
tit.."m ex officio and t.he memoers of the Corporation and 
the Meaical Benefit Council, residing in the area ex 
officio. The Chairman of the Corporation may, if he 
conslaers it to be expedient, nominate additional repre
sent:atives of employers or employees, not exceeding three 
f rOl'i each side, so as to provide for the adequate rep re
sent:ation of important organisations, not included in 
thE! nominations of the State Government. The Regional 
Board may co-opt a member of the medical profession in 
the a.rea, if it conSiders it desirable, The Regional 
Director functions as the member-secretary of the Board. 
SeE! 8mployees' State Insurance (General) Regulations, 
19~)C, Uegulation 10(1), (2) & (3). 
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Employees' State Insurance Scheme in the State and advise 

the Corporation and the litate Government on measures to 

improve the working of the Scheme. It has also to look 

into the general grievances, complaints and difficulties of 

insured persons and employers; advise the Corporation on 

matters. referred to it for advicej decide the ques-

tions of e~tens1on of the ~cheme to other categories of 

establish.ments; take measures for rehabilitation of perma-

nently d.isabled employees and adopt special measures to 

meet peculiar conditions in the area. 
57 

A Local Sommittee can be set up for such area as 

may be considered appropriate by the Regional Board 58 to 

-------------
57. ~., Regulation 10(14) 

58. Id •• Regulation 10-A(1). A Local Committee consists of 
the following members, namely: 
(a) a Chairman to be nominated by the Chairman, 

Regional Board; 
(b) an official of the State to be nominated by the 

State Government; 
(c) the Administrative Medical Officer-in-charge of 

the Scheme in th.e area concerned. ex officio or any 
other medical officer, nominated by-nim; 

(d) representatives of employers in the area, not being 
less than two and not more than four, to be nominated 
by the Chairman, Regional Board, in consultation with 
such employers' organisations as may be recommended 
for the purpose by the State Government: 

(e) an equal number of representatives of employees in 
the area, to be nominated by the Chairman, Regional 
Board, in consultation with such organisations of 
employees as may be recommended for the purpose by 
the State Government " and 

(f) an official of the Corporation to be nominated by 
the Director-General l who shall also act as Secretary 
of the Committee. 

Over and above, unlike in the case of the Corporation, 

contd ••• 
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perform, in respect of the area)for which it is set up, 

functions like discussing local problems, in regard to the 

Employees' State Insurance Scheme; referring complaints to 

the Regional Director or in the case of complaints, concern-

lng medical benefit, to the State Government. and advisin? 

the Corporation or the Regional Board on matters, referred 

to it for advice. 59 

The Corporation has two principal officers, namely, 

{a) Director-General of the Employees' State Insurance Cor-

poration and Cb} Financial CommiSSioner. 60 They are 

appointed by the Central Government, in consultation with 

~he Corporation for periods, not exceeding five years at a 

(f.n.58 contd.) the Standing Committee and the Medical 
Benefit Council but as in the case of the Regional Board, 
the (~airman, Regional Board, may nominate additional 
representatives of employers and employees, not exceeding 
two fr"om each side, to provide for the adequate represen
tattoo of important organisations, not included in the 
nomJ.1l4tlona of t.he State Government and maintain parity 
between the number of representatives of such employers 
and p •. rnployees. Ibid. 

59 • .!.2.r Regulation 10-A(9). 

60. Ernpi()yees' State Insurance Act, 1948, Section 16 ( 1) • 
as amended by Act No.29 of 1989. Prior to the 1989 
Amendment of the Act, the following were the principal 
officers of the Corporation:-
(a) Director-General; 
(b) an Insurance Commdssioner; 
(c) a Medical Commissioner: 
(d) a Chief Accounts Officer; and 
(e) an ,}\C:tlt~ry. 
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The Director-General is the Chief Sxecut1ve 

Officer of the Corporation. The Director-General and ~~e 

FinanCial COmmissioner are whole-time employees. The 

Principal Officers are assisted by other staff, appointed 

62 by the Corporation. 

In order to provide benefits to the insured employees, 

a fund, called the Employees' State Insurance Fund, is held 

and administered by the Corporation. 63 This Fund is,mainly, 

64 
derived from the contributions of employers and employees. 

It may be supplemented by grants, donations or gifts from 

the Central Government, State Governments, local authorities 

or any private body or individuals. 65 The money, received 

from all sources, is required to be paid to the credit of an 

account,. called the Employees' State Insurance Fund in the 

ReservE~ Bank of India or any other bank, approved for the 

purp()s,~ by the Central Government. 66 The account is to be 

operated on by an official of the Corporation, authorised by 
67 

the Standing Committee with the approval of the Corporation. 

6I. ~. , Section 16(1) and ( 4) • 

62. .!2., Section 17 Cl) and ( 2) • 

63. .!3q Section 26(1). 

64. Ibid. 

65. .£,2. " Section 26(2). 

66. Id., Sect.ion 26(3); See also Employees State Insurance 
TCentral) Rules, 1950, Rules 21 and 22. 

67. :!2 .. S~tion 16(4); .!2., Rule 23(1). 
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Payment of cash benefits for industrial injuries 

like disablement benefit, dependant's benefit and funeral 

expenses ls administered by the Local Office of the Corpo

ration. 68 But medical benefit is, generally, administered 

by the State Government. 69 The nature and extent of the 

med1c~1 tcedtment. to be provided by the State Government, 

and sharing the cost thereof are governed by agreements 

b h S G d h C . 70 Th etween t e tate overnment an t e orporat~on. e 

Corporation is empowered to establish and maintain hospitals 

and dispensaries and provide medical treatment by agreement 

71 
with any local authority, priv-3.te body or individual. It 

may also provide medical benefit in lieu of the State 

Government and share its cost with the latter.
72 

68. Employees' State Insurance (General) Regulations, 1950, 
Regulati.on 44. If a benefit payment is not made within 
the prescribed time, it shall be reported to the appro
prJ.ate Regional Office and shall be paid as soon as 
p09~ible. 12., Regulation 52(3). 

69. Employees' State Insurance Act, 1948, Section 58. In 
Deorao Laxman Anande v. Keshav Laxman Borkar, ~.I.R. 

1958 Bom.314 (0.8.), it was held that Section 58 imposes 
a liability on the State Government and makes it its 
primary responsibility to provide medical benefits to 
ins\~ed persons and their families. In making alter
native arrangements under the section for medical treat
ment at the clinics of medical practitioners, the 
approval of the Corporation is, no doubt, necessary. 
But" once the approval is obtained, the responsibility 
for making those arrangements is that of the State 
Government and not of the Corporation. 

70. ~.,. Section 58(3) and (4). 

71. rg.,. Section 59. 

72. ~.~ Section 59-A. 
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Whereas the adrtln~strative machinery for providing 

compensat.ory benefits under the Employees' State Insurance 

Act, 1948 consists of a net-work of agencies, representing 

various interests like those of employers, employees, 

governments and medical profession?3 and is concerned only 

wi th administration, the one under the "l1orkmen' s Compensa-

tion Act is a single agency, representing single interest 

but discharging both administrative and adjudicatory func

?4 tions. Of course, the latter has several powers. But 

they are. generally, discretionary. Further, as the 

latter agency has to adjudicate upon disputes also, it may 

refrain from concentrating on the discharge of its discre-

tiorldry administrative powers. The administrative machinery 

under the Employees' State Insurance Act, 1948, namely, the 

Employee:3' State Insurance Corporation, is admirable in that 

it repr~~.nta Vd~lOU3 interests. But it suffers from over-

representation of governmental interest, which will affect 

its autonomy. It is suggested that in the case of the 

Corporation, the maximum number of persons, to be appointed 

by tne Central Government, should be reduced from five75 to 

two and provision should be made for the inclusion of three 

73. S~~, nn.39, 52. 54, 56, 58. 

74. ~E~' n.1. 

75. Employees' State Insurance Act, 1948, Section 4(c). 
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experts In Social :;ecurity, to be -3.ppointed by the Central 

Government. In the Standing Committee of tn~ Corporation, 

the nwnber of representatives of the Centr~l Government 

76 should De reduced from three to one and provision should 

be made for toe inclusion in the Co~~ittee of two experts 

in Soc.ial Security from amon9 the three experts in Social 

Security in the Corporation. Representatives of employers, 

employees and the medical profession in the corporation,77 

Standinq Committee,78 and Medical Benefit Council79 are 

appointed by the Centrdl Government. in consultati:)n with 

such organisations of employers, employees and t"r1e medical 

profession as mdY be recognised for the purpose by the 

Central Government. This provision enables representatives 

of thosI?' organisations, affiliated to the ruling party, to 

be represented in the Corporation, Standing Committee and 

Medical Benefit Council. 80 It is suggested that Sections 4 

76. !i! .. Section 8 ( b) • 

77. ~'r Section 4 (f) , ( g) and (h) • 

78. ~or Section 8(c} (i1) , ( iii) and (iv) • 

79. ~ ... Section 10(1} (e) , ( f) and (g) • 

80. But: 1n the case of Regional Boards and Local Com~ittees, 
though representatives of employees and employers are 
nom.l.nated by the Chairman of the Corporation, in consul
tatlon with such organisations of the employers and the 
employees as may be recommended for the purpose by the 
St':lt.·e Government, provision is made for nominating by 
thE~ Chairman of the Corporation additional representa
tlVtU of f!mployers and employees to provide for the 
ad~g~4~e representation of important organisations, not 
included in the nominations of the State Government. 
See l;:mployees I State Insurance (General) Regulations, 
1950. Regulations 10(1)(e), Proviso I, lO-A(l)(d), (e), 
Proviso I. 
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and la of the Employees' State Insurance Act, 1948 may ~e 

amended, providing for the appointment of representatives 

of employers, employees and the medical profession by the 

Cent.r-al ':;overn.'''IM!lnt < 1n consultation with important organi-

sations, having the largest membership. Though the 

Chairman of the corporation81 may continue to be a member, 

appointed by the Central Government, the Vice-Chairman of 

the Corporation, instead of being an appointee of the 

Central Government,82 may be a non-official, to be elected 

by rotation from among the representatives of employers and 

employees in the Corporation by their respective group, for 

'od f t a time. 83 a per~ 0 one year a 

The Conunissioner for Workmen's Compensation under 

the work~en's Compensation Act, 1923 should De freed of the 

burden cIf the administrative work. 84 The administrative 

work should be entrusted with an Administrative Council for 

Workmen's Compensation, consisting of an Administrative 

Officer, appointed by the State Government and one represen-

tative each of employers and workmen, covered by the Work-

men's Compensation Act, 1923. selected by the State Govern-

ment. 1n consultation with their respective unions. having 

81. Employees' State Insurance Act, 1948, Section 4 (a) . 

82. ~., Section 4(b). 

83. S.C •. 3rivastava, Social 3ecurity and Labour Laws (1985), 
p.232. 

84. For the duties of the Commissioner for Workmen's Compen
sa~.ion, see In~, Chapter 8. 
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the largest membership or in the absence of unions, the 

representatives of employers and workmen, selected by the 

State Government. It should be made the mandatory duty 

of this Admdnistrative Council to require statements from 

employers regarding fatal accidents,SS demand a further 

deposit, if the sum, deposited by the employer as compen-

sat ion in respect of a workman, whose injury has resulted 

in death, is insufficientS6 and refuse to register agree-

ments, regarding payment of compensation, if they have been 

obtained by fraud or undue influence or other improper 

87 means or the amount~agreed upon~1s inadequate. It is 

suggested that the distribution of compensation, deposited 

in respect of a deceased workman, should not be left to the 

unquided discretion of the proposed Administrative Council, 

as is done in the case of the Commissioner for Workmen's 

compensation. 8S A proviso should be inserted below section 

8(5) of the Workmen's Compensation Act, 1923, enabling the 

Administrative Council to distribute compensation, having 

due regard to the nearness of the relationship of the 

dependant to the deceased, the means of the dependant and 

8S. ~u:.eI·a , n.7. 

86. SUEra, n.l3. 

87. SUEra, n.14. 

88. SUEI'd, n.18. 



the extent of his dependence on the deceased and other 

89 relevant. considerations. It is also suggested that 

section 8(1} of th~ Workmen's Compensation Act, 1923 may 

be amended, giving a discretion to the Administrative 

Council to permit direct payment of compensation to an 
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adult woman by the employer, if the Council thinks, on an 

application made to it by thg woman, that the woman is 

socially and educationally advanced enough to accept 

90 direct payment. 

89. Ibid. 

90. See suera, n.1S. 



Chapter 8 

ADJUDICATION OF DISPUTES RELATING TO 

COMPENSATION FOR INDUSTRIAL INJURIES 

A workman, who sustains industrial injury, should be 

given c:c)rnpensation as early as possible. If there is 

disput€! with regard to his claim for compensation, the same 

should be settled speedily by an adjudicatory machinery. 

In Indi,;l, for settling such disputes, special machineries 

have beem created under the liorJanen' s Compensation Act, 

1923 and the Employees' State Insurance Act, 1948. 

Under the Workmen's compensation Act, 1923, any 

person c:.]n be appointed by the State Government as the 

Conunis:;;icner for Workmen's Compensation for a particular 

1 area. The Act does not prescribe any qualifications for 

a person to be ap90inted as Commissioner for 'florkrnen' s Com-

2 pensa.tJcm. The Commissioner for Workmen's Compensation 

can, hc,wever, choose one or more persons, possessing special 

knowledge of any matter, relating to an inquiry to assist 

him3 in holding the inquiry. such specialist may be 

1. Wor}l:nlen's Compensation Act, 1923, Section 20( l}. 

2. Ibid. 

3. Id •• Section 20(3). 
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consulte1 by the Commissioner in his chamber. The parties 

may not, in such cases, know anything of the advice, ~iven 

by such. specialist. 

cross-ex~nine him.4 

They are not given any chance to 

'rhe jurisdiction of a Corrunissioner for Workmen's 

compensation is confined to claims, relating to accidents, 

occurring within his area. 5 However, where the workman is 

4. This defect in the law has to be rectified. See Law 
Commission of India, 5ixt~-second Report on the ·,iorkmen' s 
Co~ensation Act, 192~1 74), p.l02. -------

5. -"o[orkmen's Compensation Act, 1923, Section 21 (1) • Section 
21 is amended by the Workmen's Compensation (Amendm9nt) 
Act, 1995 by substituting for SUb-section (1), th~ fo110·."
ing sub-section, namely:-

"(1) where any matter under this Act is to be done by or 
before a Commdssioner, the same shall, subject to ~~e 
provisions of this Act and to any rules made hereunder 
ca done by or before the Commissioner for the area in 
which -

(a) the accident took place which resulted in the 
injury; or 

(b) the workman or in case of his death, the depen
dant claiming the compensation ordinarily resides; 
or 

(c) the employer has his registered office: Provided 
that no matter shall be processed before or by a 
Con~issioner, other than the Commissioner having 
jurisdiction over the area in which the accident 
took place, without his giving notice in the 
manner prescribed by the Central Government to the 
Commissioner having jurisdiction over the area and 
the State Government concerned: 
Provided further that, where the workman being 
the master of a ship or a seaman or the captain 
or a member of the crew of an aircraft or a work
man in a motor vehicle or a company, meets with 
the accident outside India, any such matter may 
be done by or before a CommJssioner for the area 
in which the owner or agent of the ship, aircraft 

contd ••• 
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the master of a ship or a seaman, the Commissioner for the 

area, in which the owner or agent of the ship resides Jr 

carries on business, has the jurisdiction to decide the 

case. 6 

A Commissioner, within whose jurisdiction t~e accident 

took place, can transfer any matter, arising out of any pro-

ceedings before him, to another Comndssioner, whether in the 

7 
same State or not, either for report or for disposal. For 

( f • n. 5 contd.) 
or motor vehicle resides or carries on busirv:!ss 
or the registered office of the company is 
situate, as the case may be. 

(l-A) If a Commissioner, other than the commissioner with 
whom any money has been deposited under Section 8, 
proceeds with a matter under this Act, the former 
may for the proper disposal of the matter call for 
transfer of any records or money remaining with the 
latter and on receipt of such a request, he shall 
comply with the same". 

But this amendment will come into force only on such date 
as the Central Government may specify by notification in 
the Official Gazette. See Workmen's Compensation (Amend
ment) Act, 1995, Sections 1(2) and 10. See United India 
Insurance Co.Ltd. v. Shaik Alimuddin, 1995 (70)F.L.R.63r 
(A.P.). An accIdent, causIng injury, occurred in Bombay. 
But claim was made before the ~iorkment s Compensation 
COmmissioner, Hyderabad_ It was held that the order, 
passed by him, awarding compensation, interest and penalty 
was liable to be set aside. In National Insurance Co.Ltd. 
v. R.Vishnu, 1991 Lab.I.C.2172 (kant.> (D.B.), the claIm 
for compensation was made in a district other than the 
one, where the accident had taken place. The non-objection 
of the employer to it was held to amount to acquiescence 
and consequently, the employer was not allowed to raise 
the question of jurisdiction at the appellate stage. 

6. .!.2." Section 21 ( 1), Proviso. 

7. Id.~ Section 21(2); Workmen's Compensation Rules, 1924, 
Rule:, 44, 45. 
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effect.lnq this transfer, the Corrmissioner nrust be sati sf ied 

that the matter can be more conveniently dealt with by the 

other Commissioner. 8 For transferring any matter. other 

than a matter, relating to the actual payment to a workman 

or distribution among dependants of a lumpsum, for disposal, 

the previous sanction of the State Government is required, 

in the absence of agreement among all the parties, regard-

9 
ing the transfer. For making an order of transfer, 

relatinq to distribution among dependants of a lumpsum, an 

opportunity for hearing has to be afforded by the Commissioner 
10 

to the party to the proceedings, who has appeared before him. 

In addition to the Commissioner, the State Government is 

also empowered to transfer any matter from one Commissioner 

to another one. 11 The provision for transfer helps the 

workm~l, who finds it difficult to pursue the case, at the 

place of accident. But if this provision is to benefit the 

workman, the Commissioner should be empowered to decide the 

question of transfer, after affording opportunity for hearing 

8. l2.1 Section 21(2). 

9. Id., Section 21(2), Proviso 11. This proviso is omitted 
Oy t.he \'lorkmen's Compensation (A.mendment)~ct, 1995. 
This omiSsion will, however, come into force only on such 
date as may be notified by the Central Government. See 
Workmen's Compensation (Amendment) Act, 1995, Sections 
1(2) and 10. 

10. Workmen's Compensation Act, 1923, Section 21(2). Proviso 
I. 

11.12., Section 21{S). 
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to the parties concerned,12 instead of acting solely upon 

the sanc;:ion of the Stdte Government 13 or on the agreement 
14 of all t.he parties. Even if the State Government does 

not acc()rd sanction or the employer does not agree, the 

:ommiss1oner should have the power to transfer a case, 

where the transfer of proceeding is required, to protect 

the interests of the workman. 

Questions like the liability of any person to pay 

compensation, the nature and extent of disablement, the 

,unount or duration of compensation, and whether the 

person :lnjured is or is not a workman, are referred to 
15 the Commissioner for settlement. Application for 

12. In ~ional Insurance Co. Ltd. v. Colap Parik, 1995 Lab. 
r.e.69B (Ori.) (D.B.), It was held that, if any of t~e 
parties makes a motion before the Commis9ioner for trans
fer of a case from a particular division on the ground 
that the concerned case has links with cases, filed in 
another division, the Commissioner should consider all 
relevant aspects, and pass appropriate orders. 

13. In D.M., United India Insurance Co. Ltd., v. Sasikala 
Sahoo, 1995 Lab.I.C.700 (OrI.), It was held that prIor 
sanction of the State Government is necessary, even if 
parties to proceedings agree for transfer of proceedings. 

14. Workmen's Compensation Act, 1923, Section 21(2j,proviso II. 

15. Id., Section 19(1). In Bhanora Colliery v. Poda Teli, 
T!971) 2 L.L.J.S20 (cal.}(D.B.), it was held that the 
Comnissioner can examine the workman in a particular 
case, if he feels necessary for the purpose of settling 
the amount, as he is enjoined to do under section 19. 

~rhe jurisdiction of the Commissioner under 3.19{l) 
of the ~orkmen's Compensation Act is not confined to 
the liability of the employer. It extends to the lia
bil.1ty of an insurance company under a poliCr' issued 
by It for payment of compensation. See Prem er Insur
ance Co. Ltd., v. C.Thomas, (1984) 1 L.L.J.149 (Mad.) 
(D.B.); Bibhuti Bhusan Mukherjee v. Dinamani Dei (1982) 
1 L.L.J.73 (orI.); Motor Owners' Insurance Co. Ltd. v. 
Jadavji Keshavji ModI, A.I.R.19B! S.C.2059; UnIted India 
FIre & General Insurance Co.Ltd. v. KamalakshI. {~8J} 
2 L.!..J.408 (Ker.) (D,B.); Si tal Prasad v. Afsari Be gum , 
1977 Lab.I.C.1S53 (All.): Kamala Devl v. Navln Kumar, 
A.I.R.1973 Raj.79. For contrary decIsions, see Sudnir 
Kumar v. Hori, [1981] 59 F.J.R.165 (All.): G.Sreedharan 
v. H{ndust:anldeal Insurance Corpn. Ltd., 1976 Lab. I. C. 
732 U\.?} (D.B.). 
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16 settlement of any quest.ion can be made to the COmr.1issioner/ 

only if the parties have been unable to settle the same by 

17 
agreemEmt. The question, whether the parties should make 

an atter~t to settle the matter, before making an application 

18 
to the Commissioner, is subject to conflicting opinions. 

16. Id." Section 2 2 ( 1) • Section 22 is amended by the 'hork
men· s Compensation (;~m-endment) Act, 1995 by substituting 
for "(1) No application for the settlement" the follow
ing:-
" (1.1 Where an accident occurs in respect of which lia

bility to pay compensation under this Act arise~, 
a claim for such compensation may, subject to the 
provisions of this Act, be made before the Commi
ssioner. 

(l-A) Subject to the provisions of sub-section(l), no 
application for the settlement". 

But the amendment will come into force only on such 
date as the Central Government may, by notification in 
the Official Gazette, specify. See Workmen's Compen
sat-Lon (Amendment) Act, 1995, Sections 1(2) anj 1l. 

In Fabi~agram Rice Mills v. Ramu Indu, A.I.Q,1950 
AS3.188 (D.B.', it was held that Section 22 contemplates 
an ,application for settlement, after a claim is made 
under Section 10. 

17. Vlor-krnen's Compensation Act, 1923, Section 22(1). Sut 
d.n application by a dependant or dependants for compen
saticm is exempted from the purview of this requirement. 
Ibi·j. --

18. In C.Eoco~oration v. Dorai Raj, AoI.R.1960 Ori.39, it 
was held tat Section 22 (1) does not mean that, before 
the Commdssioner can assume jurisdiction, there must be 
some attempt to agree, which had proved unsuccessful, 
but :Lt means "if not settled by agreement". In Makhan 
Lal v. Audh Behari, A~I.R.1959 All.586, it was held that, 
wrlat the sectIon requires is, that a question actually 
·3.rose between the parties and 'was not settled by private 
agreement. The Law Commission of India has made it 
clear that there is no obligation on the parties to 
at~tempt to settle, before they can proceed to make an 
,appl.lcation to the Commissioner. See Law Com.rni ssion of 
India, supra, n.4. pol03. 
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The '~o:("}:menl s Compensation Act, 1923 fosters the settlem~nt 

of disputes, relatinq to compensation, by mutual agreement 

between the parties and discourages unnecessary resort to 

1 " , 19 
~t~gat~on. So, the parties should make an attempt to 

settle the question, before proceeding to make an application 

to the Commissioner. This will help prevent unnecessary 

financial loss to the workman and reduce the work-load of 

the Commissioner. 

Application for settlement of any matter has tp be 

made to the Commissioner,20 in the prescribed manner. 21 If 

-------------------------------------------
19. -... JorKmen1s Compensation Act, 1923, Section 19(1) • .3ee 

also K.L.Bhatid, Administration of .'lorK.1len1s Comeensati~ 
Law (1986), 0.151. - . 

20. See Smt.N.M.Salunke v. S.T.?awar, 1995 (70) F.L.~.36Q 
(Hom:). The appellant's son, an employee of th~ res?orl
dent. died in a tractor accident in the course of 
employment. The question, to be decided by the Hiqh 
court;, was, whether the claim for compensation before 
the Commissioner for Workmen l s Compensation was barred 
under Section llO-AA of the Motor Vehicles Act, 1939, 
in view of the appellant having already filed a claim 
l~fore the Motor Accident Claims Tribunal, which was 
dism:.ssed. It .... as held that the claim under the1ork
men's Compensation A.ct is maintainable before the~~om:'1i
sSioner, if the accident took place in the course",-employ-
ment and the case was remanded to the Commissioner for 
deciding the remaining issues on merits. In ,~nthon'l 
Lobo v. C.M.Mercnand. 1979 Lab.I.C.61.(Bom.), the father 
or-a person, who died in a motor accident, filed an 
application under Section 110-8 of the Hotor Vehicles 
Ac't for compensation, on behalf of himself as ','le11 as of 
tne runor brothers of the deceased. It ~as held that he 
to/as barred from making a subsequent application before 
the COrmUssioner for Workmen's Compensation as guardian 
of the minor brothers of the deceased. 

2 L See ~iorkmen' s compensation Act, 1923, Section 22 ( 2) 
See dIso Workmen's Compensation Rules, 1924, Rule 20. 
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the ap91icant is illiterate or, for any other reason, unable 

to furnish the required information in writing, it has to 
22 

be prepared under the direction of the Commissioner. This 

provision helps an illiterate or other~ise disabled ap91icant 

in get~ing justice. 23 It requires the CO~~is5ioner not to 

allow a legitimate claim to be defeated, due to the inability 

of the applicant, on account of poverty, ignorance or any 

other disability, to engage a counsel or procure his presence. 

Under such circumstances, the Commissioner has to render such 

assistance to the workman as he may legitimately provide, 

instead of sitting with folded hands or taking simply a 

hands-off attitude. 24 A workman of a press sustained injury 

on all the fingers of his right hand, as a result of an 

accident in the course of his employment. His case 

before the Commissioner was not represented by any la',;yer. 

The records, desired by hJm, namely, attendance register, 

minimum ""'ages register, day book ledger and vouchers for 

tr'.e peri·:xi from 1978 to 1979, were not produced by the 

eITI;>loyer. The Corrunissioner did not compel the employer to 

22. !2., Section 22(3). 

23. In Pushpam v. Bonamer Sstate, 1988 (1) K.L.T.777 (D.B.), 
it was held that the statutory duty, cast on the Commi
ssioner by Section 22(3) of the ~or~men's Compens~tion 
Act, 1923 was completely forgotten by him, when he 
rejected the application of an illiterate lady for recti
fication of the date of accident in the application. For 
details of this case, see infra, n.67. See also Fakira
gram Rice r-Hlls v. Ramu Indu, A.I.R.19S0 Ass.1B8 (D.B.) 

24. Glan Chand v. Mani Kara~, 1989 Lab.I.C.1S87 (H.P.). 
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produce these records. This failure on the part of t_'1e 

::ommiss:l()ner to compel the production of records was held 

25 to be .irnproper. 

The Commissioner should not insist on strict compliance 

26 of the prescribed form. A claim for compensation, brou:ilt 

before the CommiSSioner, should not be thrown out simply on 

the ground that the cla1m was not made in the prescribe:) 

form. ~rhi5 is a defect of procedure, which can he permitted 

t.o be rectified by the Commissioner. Once it is rectified, 

t.he irregularity is cured. 27 

If the Commissioner is satiSfied that the workman is 

unable,oy reason of poverty, to pay the prescribed fees, he 

may remit any or all of such fees. If the case is ~ecided 

in favour of the workman. the prescribed fees may be added 

to the c~st of the case and recovered by the 
28 

Commissioner. 

Thus, poverty does not stand in the way of a workman's filing 

an application before the Commissioner. 

~hen the Commissioner exercises jurisdiction, civil 

courts are debarred from exercising jurisdiction in respect 

25. C.K.Pathrose v. Ammlni John Kal100karan, 1989 (58) 
F.L.R.542 (Ker.) (D.B.). 

26. Bhagwi3ndas v. Pyarelal, A.I.R.1954 M.B.59: T.S.Alagaopa 
Muda~ v. Veerappan Chettiar, .i\. I.R.1942 Had.116. 

27. ~~~a Metal & Gen.Engg. Factory v. Bahadur Singh, 
A.I.;;.1955 All. 182 (D.B.). 

28. ~orkmen's Compensation Rules, 1924, Rule 34. 
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of matters, falling 'oIIIithin the jurisdiction of the Commi-

29 5sione1:'. The bar of ti"le civil court's jurisdiction is 

limitea to matters, which are required to be disposed of 

by the :::0Illmissioner. 30 

31 damages. 

32 

It does not affect a suit for 

:\ny appearance, application or act, required to be 

made or done by a workman before or to a Commissioner, may 

29. See ~orkmen's Compensation Act, 1923, Section 19(2). 

30. In respect of the Central Government employees' claims 
under the Workmen's Compensation Act, section 19(2) does 
not bar the jurisdiction of the Central Administrative 
Tribunal. The Tribunal has concurrent jurisdiction with 
the ':ommissioner for Tflorkmen's Comoensation in this 
regard. Union of India v. saru1 Ch and Singla, (1989 ] 
9 A.T.C.167 (Chand.) [F.B.). C vIl courts '",,111 be com
petent to entertain claims, coming under Section 13 of 
the ,iorkmen' s Compensation .~ct. Even though the right 
of indemnity, provided under Section 13 does not exist 
outside the Act and is a right, specifically conferred 
by tnf;! Act, the fact remains that the statute, while 
giving a right, has not provided any particular form of 
r8me1y. The affected party can, therefore, have recourse 
to t.~e ordinary civil court and have his or her rights 
detel:'rnined. See Trustee~, Port of BombaX v. ~arlal 
Parekh, 1979 Lab.I.C.272 (Born.) (0. B.). Trust~~ of the 
Port of Madras v. Bombay Co., A.I.R.1967 Mad.3l8. 

31. See ~inerals & Chemicals v. Thevan, 1991 (2) K.L.T.564, 
where It was held tha~he scope of the ~ork~en's Com
pensation Act, 1923, Section 19 is not to take away from 
the~ivil court the jurisdiction to give relief in tort 
but to provide for an alternative remedy for certain 
classes of persons, in certain circumstances. 

32. But for the purposes of examination as a witness, the 
worKman is required to appear personally. See 'Nork
men 1.:1 Compensation Act, 1923, Section 24. 
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be maje by a legal pract1t:ioner, if he can afford to ;>-3.y !-)is 
_ 33 
tees. It can also be made by an official of an Insurance 

34 35 ::ompany OI' a registered Tr.ade Union or by an Inspector or 

by any other officer, specified by the State Government in 

this behalf, authorised in writing by such person or 'Alith 

the permission of the Commissioner, by any other person, so 

duthorised. 36 This provision is a great relief to those 

~or~~n~ ~ho may be so incapacitated that they may not be in 

37 
a position to appear before or apply to the Commissioner. 

33. Ibid. 

34. Section 24 of the Workmen's Compensation Act permits a 
registered Trade Union to submit an application on behalf 
of the injured person. ~ere the application was sub
mitted by the Secretary, Majdoor Congress, Indore, it 
was held to be a sufficient compliance with Section 24, 
even though not signed by the injured workman. Registered 
trade union, for the aforesaid purposes, includes the 
office-bearers of a registered trade union. See Bhagwandas 
v. ~xarelal, A.I.R.l954 M.B. 59. 

35. Such an Inspector may be one appointed under sub-section 
(1) of Section 8 of the Factories Act, 1948 or under sub
section (1) of Section 5 of the Mines Act, 1952. See 
Workmen's Compensation Act, 1923. Section 24. 

36. The expression "any other person so authorised" indicates 
only formal appearance, on behalf of the persons claiming. 
Nanak Chand Shadiram v. Mahabir, A.I.R.1935 All.408. Thus, 
in the case of a joint Hindu family, a manager, without 
any .:luthor!satlon in writing, is competent to make an 
application, on behalf of the members of the joint family 
such clS widows and minors. Id., p.410. See also work
men)' s Compensation Act, 1923-;-Section 24. 

37. But this provision cannot help the workman, so long as 
the COrmUssioners go <:m favouring only the cases, presen
ted by certain advocates, who happen to be their favour
ites. See K.L.Bhatia~ "Legal Aid To Victims Of Industrial 
Accidents: An Emp1ricQl Study Of The Administration of 
Workmen's Compensation Law In The States Of Jammu And 
Kashmir And Punjab", 23 J.I.L.I.120 at 126 (1981). 
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On receipt of an application,38 the Commissioner must, 

first of dll. either by himself or by some officer, 

author~sed by the State Government in this behalf, examine 

the applicant on oath to ascertain, whether tnere is really 

a primafacie case. 39 If. after the examination of the ap~li-

cant on oath, the Commissioner is of the opinion that no 

case ha.s been made out, he may dismiss the application 

40 summarily. Where the Commissioner does not dismiss the 

application summarily, he should proceed to take evidence~41 

---------------------,--------------------- ----------
38. :tlorkmen's Compensat.ion Act, 1923, Section 22. 

39. Workmen's Compensation Rules, 1924, Rule 23. In Ali 
Akbar v. Java Bengal Line, A.I.R.1937 Cal.697 (D.B:T, 
the Commissioner allowed himself to be influenced into 
thinking that there was a prima facie case by the fact 
that there was a doctor's certificate, attached to the 
application. It was held that there was irregularity 
of procedure and that the doctor's certificate ought to 
have been disregarded and the Commissioner should have 
proceeded, as directed by Rule 23. In Burhwal ~ugar 
~l~~. v. Ramjan, 1982 Lab.I.C.S4 (All.), It was 

hele. that the evidence, on the basis of which an order 
for compensation may be passed by the Corrunissioner, has 
to be on oath. Section 23 of the f'lorkmen's Compensation 
Act, 1923 and Rule 23 of the Workmen's Compensation 
RulE!!3, 1924 specifically refer to examination on oath. 
Merely placing on record the medical certificate is not 
enough, as a medical certificate cannot take the place 
of examination on oath, contemplated under Section 23 
and Rule 23. In K.S.Modi v. Bichitrananda Swain, 1974 
Lab.I.C.954 (Ori.), It '",as held that Rule 23 Is mandatory 
and non-compliance with it would vitiate the proceeding. 
For contrary view, see Taxmaco v. Nando~, A.I.R.1955 
N.U.::.3693 (M.B.). -

40. ~., Rule 24. See 3ingh v. ~urma Railways, ~.I.R.1939 
Ran9. 70 (D.B.), where it was held that Rule 21 does not 
give the Corrunissioner any power to dismiss the applica
tion surranarily, unless the applicant has been examined. 

41. Id .• Rules 25-27. See Bha9"!andas v. Pyarelal, -'\.I.R. 
1954 M.B.59, where it was held that Rule 25 gives a 

contd ••• 
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extenso. However, he cannot decide the case on no 
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mater idl.s. He must decide the case on evidence, adduced 

before h.im, in an objective manner. 43 So, he must make a 

(£.n.41 contd.) discretion to the Commissioner to hold a 
preliminary inquiry. It does not make it obligatory 
to hold a preliminary enquiry in every case. In 3inqh 
v. Eurma Railways, A.I.R.1939 Rang. 70 (D.B.), it was 
held that if the opposite party does not file any 
written statement, the Commissioner has to ;:>roceed to 
examine him upon the claim and reduce the result ~f 
exandnation to writing. Omission to do so is a substar
tial error in procedure. It was held in K.S.~·:odi v. 
9Jchitrananda 3wain, 1974 Lab.I:C.954 (Ori.) tnat Rule 
27, relating to calling for the appearance and examina
tion of opposite party by the Commissioner, is mandatory 
and non-compliance with it would vitiate the proceeding. 

42. See r'iorkmen's Compensation Act, 1923, Section 25. 
Though the Commissioner's decisions must be consistent 
with the general principles of the Evidence Act, he is 
not bound by procedural technicalities of the Act. See 
Achoor Estate v. Nabeesa, 1994 Lab.I.C.1974 (Ker.) (D.B.)·, 
unIOn of IndIa v. T.R.Varma. (1958) 2 L.L.J.259 (S.2.) . 

43. ~:hdli Rudrani v. Baby, 1979 Lab.I.C.41S (Ker.) (D,B.), 
rei ytng on State of 1-1ysore v. S. 3. Makapur, .<\. I. R. 1963 
S.C.l7S. See also Parameswaran v. M.K,Parameswaran Nair 

- ~ 1989 (1) K.L.T.399 (Ker.) (D.B.). The respondent 
employer produced the muster roll and wages register 
to prove that the applicant was not employed as a reg1llar 
cutter. He alleged that only on very rare occasions, 
the applicant was casually employed, during the absence 
of t:he regular cutter, Vasudevan •• The Cormdssioner held 
that there was no proof that the applicant was emp10ved 
as (J regular cutter. It was held that the Commissioner 
was not right in holding that the applicant was nJt a 
re~Jlllar workman for the only reason that his name was 
not n~ntioned in either of the two registers. He could 
easily have produced the staff register, relating to 
minimum wages or examined the regular cutter, Vasudevan 
or the foreman to prove his case. 
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brief mern()["andum of the substance of the evidence of every 

Hitness in the course of examination. .3uch memorandum is, 

however, ["equired to be written and signed by the COITl."T1i

ssioner with his own hand. 44 But if the Commissioner is 

prevented from making such memorand\1.lJl, he should cause such 

r:lemoranduln to be made in writing from his dictation and sign 

the same, after recording the reason for his inability.45 

~1edical certificates are the worst form of medical evidence. 

They, in the absence of examination of the doctors issuing 

t.hem, are mere hear, say evidence and cannot be relied on to 

d.rrive ,at. any conclusion. 46 So, an order for paynent of 

44. Workmen's Compensation Act, 1923, Section 2S. 

4S. Id., Section 25, Proviso I. It was held in Makhan Lal 
Marwari v. Audh Behari,Lal, A.I.R.19S9 All.Sa6 that,w~ere 
the commissIoner attaChes a note at the end of each depo
sition, stating that it has been recorded by his reader 
at hls dictation, owing to his inability to do so, that 
will be sufficient compliance with Section 2S of the 
Workmen's Compensation Act, 1923. The Law Com:nission ':)f 
IndL:i has noted that this restrictive provision follows 
the corresponding provision in the Code of Civil Pro
cedure. It often causes inconvenience and delay. In 
view of this, the Commission has suggested that the 
dictation by the Commissioner shall be provided for, 
irreapective of any question whether he is able or unable 
to mak.e the memorandum himself. Law Comrnission of India, 
supr~, n.4 p.108. It is, however, the duty of the Com~i
ssioner to hear evidence himself and decide the dispute. 
He C~lnnot delegate thclt power. G.Powell v. Panchu r~okadam 
A.r.:::.1942 Pat.4S3 (D.B.). j 

46. In .illied Cargo M.otors and another v. S.Manickam, (1995J 
87 r.J.R.336 (M.ad.), the Commissioner for Workmen's Com
pensation decided the compensation, payable to a workman 
for :~njuries, sustained by him, resulting in amputation 
of the~ fourth and fifth toes of his right leq, on the 
baSis of medical certificate to the effect that the 

contd ..• 
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compenSd":;J.on cannot be founded on medical certificate alone 

'~ithout, 'che statement on oath of the medical practitioner, 

47 who J ssu.:!ci it. Though, generally, the Commissioner is 

not to record evidence in extenso, he should do so in the 

case of the evidence of the medicdl witness. It has to be 

(£.n.46 contd.) percentage of his loss of earning capacity 
was 40 percent. It was held that the doctor, who had 
issued the medical certificate, was not examined by tne 
Commissioner, and, therefore, the medical certificate 
could be considered only as a hearsay evidence and no 
decision on the percentage of disability could be t~ken 
on the basis o£ the medical certificate. See also 
~ngal Coal Co. Ltd., v. Barhan Gope, 1983 Lab.I.C.685 

47. 

(Cal~) (D. B.). 

Achoor Estate v. Nabeesa, 1994 Lab.I.C.1974 (Ker.) (D.8.); 
CommIssIoner for the Port of Calcutta v. sk. Muslim, -- --
1983 Lab.I.C.1835 (Cal.) (D.B.); Ben~al Coal Co.Ltd. v. 
Sew [)ujan, 1983 Lab.I.C.1285 (Cal.) (D.B.); Bengal Coal 
~L~. v. Barhan Gape, 1983 Lab.I.C.685 (Cal.) (D.B.); 
Bhur~wal Sugar Mill~_Ltd. v. Ramj~~, 1982 Lab.I.C.84 
(All~): VijaX Ram v. Chander Prakash, 1981 Lab. I.c. 359 
(J~ & K.); Ali Akbar v. Java Bengal Line, A.I.R.1937 

CaJ,. 697 (D. B. ). For contrary view,) see D. Venu and Jthers 
v.~~nen Fernandez, 1995 Lab.I.C.1247 (Ker.) r6"~:-):----
Medic,3.l certificate can be accepted by the Commissioner 
without examining the doctor, as the provisions of the 
Evidence Act do not apply to proceedings before 1uasi
judicial tribunals. See also M/s.Ne~ India Assurance 
Co. Ltd. v. Randi Lachaya and another, 1994 Lab.I.C. 
2324 (Ori.). Certificate of medical expert as to 
emplo"':{ees' disability can be accepted by the Commissioner 
without formal proof of it by examination of the medical 
expert, on satisfaction that it is genuine, because the 
technicalities of the Evidence Act are not attracted in 
d qu.~si-judicial proceeding, though the general principles 
of t:~le Act are to be followed. In United India Insurance 
Co. v. Sethu Madhavan, 1992 (2) K.L.T.702 (D.B.), it was 
held that certificate of medical practitioner can be ad
mitted in evidence without examining the doctor, who 
issued the same. This is because administrative and 
quasi-judicial proceedings are not fettered by technical 
rules of evidence. 
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taken down as nearly as may be word for word. 48 The :Juty 

of the ::')Inmissioner to hear and record the evidence himself, 

instead o.f acting on the report of subordinates, 49 and to 

take special care with regard to medical evidence helps 

render justice to workmen. 

The Commissioner, before whom any proceeding, relat-

ing to an injury by accident is pending, can collect further 

informat.ion, relating to the case by local inspection of the 

pl ace of 'iliork or accident and examination of person5~O He 

is also empd"Wered to conduct summary examination of person.s, 

likely to be able to give information, relating to a case, 

if it .is reqUired. 51 The Com~issioner can help an injureJ 

workman ()btain compensation by the proper use of these powers. 

J.3 the Com.llissioner for florkmen's Compensation a 

court? In Indian Iron & Steel Co.Ltd. v. ~ish Ram,52salil 

Kumar Datta, J. of the Calcutta High Court pointed out that 

a triburl3.l or authority is a court, if certain con<li tions 

are sat;;' sfied. The conditlons~to be satisfied/are the 

follow.itlg: -

(1) 'I'hE~ source of power of the tribunal or authority should 

be U-.e State as the fountain of justice. 
-_. __ ._----- --------------------------
48. Sea~orkmenls Compensation Act, 1923, Section 25, 

Proviso 11. 

49. ~~~o~ell v. Panchu Mokadam, A.I.R.1942 Pat.453 (0.8.). 

50. Wol:'l::men's compensation Rules, 1924, Rules 35 and 36. 

51. Id~~ Rule 37. 

52. (l979) 2 L.L.J.94 at 98 (Cal.). 
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(2) The jurisdiction to adjudicate the l1s between 

parties must be conferred on it by law and not by any 

volWltary act of parties. 

(3) The r.ight to move the tribunal :~r authority has to be 

conferred on the aggrieved party by law. 

(4) The proceeding on the lis commences by presentation 

of tne case by the aggrieved party with ~ correspon:inq 

right on the other party to meet the case. 

(5) In adjudicating the dispute, the tribunal or authority 

follows established procedure. 

(6) If t.he dispute is on questions of fact, they are to -::>e 

ascertained throu~ evidence, supplemented by argument. 

(7) If t.he dispute is on questions of law, there will be 

submi ssion of arguments on such questions of law:; by the 

paI't~ies before such t.ribun·3.l or authority. 

(8) In arriving at its decision, the tribunal or. authority 

acts judicially and according to law, following the 

prlnciples of natural justice. 

(9) The tribunal or authority pronounces judgment, fin~lly 

di5posinl of the caSe 

(10) The judgment is authoritative and binding on parties, 

sub J~ct to appeal. 

(11) The judgment is enforceable by the tribunal or authority 

tht~ouQh process of law. All these conditions being 

sat:. 9f ied in the case of the Commissioner for Ilorkm~n' s 
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53 
Compensi\tion, it was held that the Commissioner is a court. 

Hut the Commissioner for 'lorkmen's Compensation is 

not a 'court' in the normal hierarchy of cO:Jrts, as he does 

not deal with general disputes and deals only with particular 

disputes under the dorkmen's Compensation Act, 1923. He 

54 is deemed to be a civil court for certain specific matters. 

If the Commissioner were a civil court, there .... as no need 

for a ~)rovision, deeming him to be a civil court. Further, 

the institution of a suit for damages in respect of indus-

trial 1njuries in a civil court excludes the jurisdiction 
55 

of the Commissioner for Workmen's Compensation and vice versa. 

All these factors show that the Commissioner for'lorkrnen's 

Compensation is different from a civil court. 56 He is not 

a civil court, amenable to the revisional jurisdiction of 

57 the High Court. He, being not a civil court, is not bound 

53. Id., at pp.98-99. 3ee also Rajifabi Cosman SaIi 
M.M. and Co. A.I.R.1970 Bom.278D.B.); Mt.Dlrji 
§~G6alln, A.I.R..1941 Pat.65 (F.B.). 

54. ~>.[ork.:nen' s Compensation '\ct, 1923, Section 23. 

55. rg.~ Section 3(5). 

v. 
v. 

56. v. Ranger, Social Vaniki, 1994 Lab.I.C. 
(D.B.). 

57. Code of Civil Procedure, 1908, Section 115. See Bashir 
~:. v. Ranger, Social Vaniki, 1994 Lab.I.C.2410 (Raj.Y 
(D .. l:,.); K.G.Alphonse v. V.P.Xavier, [1981) 58 P.J.K..281 
(Kant .• ); Yeshwant Rao v. Sampa~, A.I.R.1979 M.?21(F.B.); 
Ni2dnt Khan v. Commr. for W.C., 1979 Lab.I.C.1430 (.~.?): 
centup' Flour Mills v. Amlr Baksh, .\.I.R.1937 3ind. 6 
(!)_B.~ For contrary vieW', see Man'1ilal v. Chunnilal, 

contd ..• 
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by the technicalities of the Evidence Act. S8 He is not 

governed, by the provisions of the Civil Procedure Code, 

59 1908 except in certain specified matters. He is only a 

special quasi-judicial machinery, created to achieve the 

object of providing compensation to workmen for injury by 

60 accident .• So he is empowered to mould or even depart 

from the applicable provisions of the Code of Civil Proce

dure, 190861 to achieve the object of the Act. 62 He is 

not fet.t.ered by the technicalities. pertaininq to d. civil 

court. 63 He has to ensure that justice is not sacrificed 

at the altar of procedural forrnalities. 64 

(f.n.57 contd.) 1979 Lab.I.C.7B4 (Raj.) (F.B.); Mohanlal v. 
Fine Knitting Mills Co.Ltd. A.I.R.1960 Bom.3~; Abdul 
Rashid v. Hanuman Oil & Ride Mill, A.I.R.19S1 Ass.8B 
(D~; Mt.Dirji v. Smt.Goalin, A.I.R.1942 Pat.)3 (9.8.): 
!irPl G.D.Gianchand v. Abdul Hamid, A.I.R.1938 Lah.955. 

58. M/5.New India Assurance Co. Ltd. v. Randi Lac~~r~~~~ 
another, 1994 Lab.I.C.2324 (Ori.). See also New India 
Assurance Co. Ltd. v. Hrusikesh Sahu and another, 1994 
Lab.I.C.NOC 408 (Ori.). 

59. Workn~n's Compensation Act, 1923, Section 23; ~orkments 
Compensation Rules, 1924, Rule 41. 

60. Id., Preamble, Section 19(1). See Kunchali Rudrani v. 
BabY" 1979 Lab.I.C.41S (Ker.) (O.B.). 

61. Id.~ Section 23; ~orkmen's Compensation Rules 1924, 
RUle 41. 

62 • .!2. •.. Rule 41, Provisos (a) and (b). 

63. See Parameswaran v. M.K.Parameswaran Na1r, 1989 (1) 
K.l~_T.399 tKer.} (D.B.)i Ramanlal Madanlal v. Binapani 
~I A.I.R.1963 Cal~479 (D.B.). 

64. K.L~Bhatia, NAdministrat1ve Process For Compensation 
Claims~ An Empirical Study Of Administration Of Work
men's Compensation Law in States of Jammu And Kashmir 
And Punjab" 26 J.I.L.I. 173 (1984). 
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l::ven though the Corrrnissioner for Workmen's Compensation 

is not a. civil court, he is empowered by certain judicial 

powers to achieve the object of the ~orkmen's compensation 

-t...ct,1923. Such powers include the power to order addition 

of parties,65 order substituted service,66 allow amendment 

67 68 of appljcation, permit amendment of pleadings, grant 

65. 

66. 

67. 

Code of Civil procedure, 1908, Order I, Rule 10. 
Alt.hough, specifically" the provisions of Order I, Rule 
10 have not been made applicable to the ?roceedings under 
the .'iorkmen's Compensation Act, there is no prohibition 
in t.he Act and the Rules that a person cannot be brought 
on record, subsequent to the filing of the ~pplication. 
Simllarly, the principle of Section 151 of the Civil 
Procedure Code applies to quasi-judicial authorities 
also and the Commissioner can allow addition of parties. 
See K.V.Aboo v. Commissioner for Workmen's C~ensdtion 
(1977) 2 L.L.J.134 (Ker.T. . -- -------..J 
In Kalyan sinfih v. Dhannaram, 1977 Lab.r.e.NOC 125 (Raj.) 
it was:held t at the CommIssIoner can order substituted 
service, in accordance with Order v, Rule 20 of the Code 
of Civil Procedure, 1908 and for this purpose, his sadS -
faction, that the respondent is evading service, is 
enough. 

In Pushpam v. Bonamer Estate, 1988 (1) K.L.T.777 (D.B.), 
an Illiterate lady gave a wrong date of the accident in 
her application for compensation. She filed an appli
cat.ion to correct the date of the accident. But the 
Comnussioner dismissed the same on the ground that he 
had no jurisdiction to allow such application. It was 
held that no provision in the ',o[orkmen's compensation 
Act disabled an authority like the Commissioner from 
rect.ifyinq an apparent error in the application, sub
mitted by an illiterate applicant, whose claim for com
pensation was denied by the employer. 

Amendment of application can be allowed for proper 
and effective determination of proceeding. See ~ergal 
Coal Co. Ltd. v. Gour Hari, 1981 Lab.I.C. NOC 13 Cal.) 
(D.B.); Bhanora Collie E table Coal Co. Ltd. v. 
~_Tel .' Lab. I .C. 

68. Kay Jay Autu Pvt.Ltd. v. Industrial Tribunal-Cum-Labour 
and Another, (1993) 2 L.L.J.119 (P. & H.f. 



272 

69 70 adjournment, pass order by consent of parties, and 

correct bonafide mistakes. 71 Though the Commissioner does 

not possess the inherent powers of a civil court, conferred 

72 by section 151 of the Code of Civil Procedure, the prin-

ciple of the said section applies to quasi-judicial autho

rities like the Commissioner.?3 Moreover, the Commdssioner 

has to settle the dispute before him, if it could not be 

74 settled by agreement. Therefore, in furtherance of the 

69. In Gian Ch and v. Mani Karan, (1990) 1 L.L.J.S65 (H.?), 
it was held that the power to grant adjournment has to 
be exercised with vigilance and circumspection. Hence, 
if the clai~cannot be processed further, in the absence 
of the workman's counsel, the discretion has ordinarily 
to be exercised in favour of the workman by adjourning 
the case to enable him to secure the services of a 
counsel, unless the grant of adjournment is likely to 
result in grave miscarriage of justice or is occasioned, 
on account of utter lack of bona fides or diligence on 
the part of the workman. 

70. Chhipa v. Bai Sona, A.I.R.1929 Bom.68 (D.B.). 

71. In M a.Intra Chemicals and Dru s Pvt.Ltd. v. ~ula Narain, 
198 I. • • C • P. & H. , t rough bOna fide m st ake , 
the claim for compensation was preferred and allowed 
under the old Schedule IV. It was held that the Commi
ssioner could, on the claimant's application, modify his 
order and enhance the amount of compensation, in confor
mity with the revised Schedule. 

72. See In £!, Karim Dad, A.I.R.1930 Lah.657 (D.B.). 

73. K.V.Aboo v. Commissioner for Workmen's COmpensation, 
(1977) 2 L.L.J.134 (Ker.). For contrary view, see 
Basudeo Rai v. Jagarnath Singh, 1987 Lab.I.C.S65 (Pat.). 

74. Wor~nenls Compensation Act, 1923, Section 19 (1). 
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powers of: settlement, the Cormussioner must be presumed to 

nave ~ll the incidental dnd ancillary powers, 1n the absence 

of contrary provision in the Act. 75 However, the Cornmi-

sSioner does not have any power to issue cOrTmissions for the 

examinat.hm of witnesses,16 act on report of subordinates 77 

and review his orders. 78 

The Commissioner can submit any question of law for 

the decision of the High Court. 79 By this provision, the 

Commdssioner helps avoid an appeal and consequent expenses 

to the parties. 

The Workmen's Compensation Act, 1923 provides for an 

appeal from the order of the Commissioner to the High Court 

75. Bhanora Colliery, Equitable Coal Co.Ltd. v. Poda Teli, 
1975 Lab.I.C.864 (Ca!.) (O.B.). 

76. Brlg~stock Edulji & Co. v. Gaquji Devji# A.I.R.1930 
5ind.221 {D.B.}. 

77. Cheralodiyil Usankutty v. Kunhipennu, A.I.R.1943 Mad. 
608. In G.Powell & Co. v. Panchu Hokadam, A.I.R.1942 
Pat.453 (D.B.), the Commissioner gave his decision on 
the basis of a report, submitted, after local investi
gation, by a person, deputed for that purpose by the 
Commissioner. The Patna High Court quashed the decision 
on the ground that the Commissioner could not delegate 
his powers and order a subordinate to make reports so 
as to make the Commissioner's work lighter and easier. 

78. Basudeo Rai v. Jagarnath Singh, 1987 Lab.! C.565 (Pat.); 
~~ Chand v. Mahabir, A.I.R.1935 All. 408. In Basudeo 
Rai. v. Jagarnath Singh, supra, it was held that the 
CO-mmisslonerls power of revIew is confined to the circum
stances, specified in Sections 6 and 8(8) of tlte Work
men's Compensation Act, 1923. 

79. See ;'lorkmen's Compensation Act, 1923, Section 27. 
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80 
before 1:.he expiry of sixty days from the date of the order. 

An appeal lies only from certain specified orders of the 

81 -:ommissioner. It lies. only if there is a substantial 

question of law, involved in the appeal. 82 
A substantial 

question of law is involved/ when the question of law is n0t 

well sett.led; there is some doubt as to the principle of la'"" 

80. Id.~ Section 30(2). In KaT Steel v. R.Sasikala, 1990 
Lab.:r. C.1144 (Kant.} (D. B. , it was held that the period 
of limitation for an appeal under Section 30 is to be 
computed from the date of pronouncement of the impu~ned 
order and not from the date of communication thereof. 
In ~lvl. Mgr., National Insurance Co.Ltd. v. ~. 1992 
(2) K.L.T.954 (D.B.), it was held that the time, taken 
to obtain certified copy of judgment. is liable to be 
excluded in computing the period of limitation for tne 
appeal. 

81. See ltJorkmen's Compensation Act, 1923, Section 30 Cl) (a) , 
(aa); (b), (c), (d), {e) and Provisos I and 11. 

82. See V.Raveendran v. B.Somavally, [1995) 87 F.J.R.369 
{Ker.} (D.B.). In practice, the adjective 'substantial' 

remains an irrelevant ornament. 'Substantial question 
of law' is nothing but a question of law with the addi
tion of d dignified epithet. See Dr.A.T.Markose. 
"Judicial Control Of Administrative Action Under Section 
30 of the -""orkmen's Compensation Act, 1923" 1 ~ • L.J. 1 
at VII (1952). In New India Assurance Co.Ltd. v. 
Hrusikesh Sahu and another, 1994 Lab.I.C. NOC 408 (Ori.), 
it was held that issues, such as whether a workman 
sustained injuries in the course of and out of employ
ment, his wages, age ·and percentage of disability, are 
findings of fact, based on materials, against which no 
appeal li~s under Section 30. In ~acto~ Manager, 
~~siated S~aE Stone ~actory, Ratlam v. Ladktbaf, 1994 
Lab. LC. NOC 17 (M.P.). it was held that an appeal by 
the employer against the compensation award was not ~ain
tainable, there being sufficient evidence to draw an 
inference that the accident arose out of and in the course 

contd. ••• 



275 

~~nvolved! 83 a finding of fact is not based on evidence at 

all;84 there is a dispute regarding the question whether a 

person .is a workman85 or whether an accident has ari.sen out 

()f and in the course of employment;86 the question involved 

.is of great public importance or is so basic to the operation 

of the ;~ct itself or it ca.lls for a discussion of different 

S"J 
'Iiews: or when the Conm1ssioner. has acted arhitrar1ly and 

.~ f. n. 82 contd.) of employment. In Motijhari Devi v. 
Binde'swari Prasad, A.I.R.198S Pat.S [F.B.5, It 'Nas heLl 
tEat-no appeal was maintainable against a finding of 
fact - the finding that the applicant for compensation 
Ellec\ to prove that she was the widow of the deceased 
we:,rker. 

83. ~]~rman v. Shyamsunder Sinha, A.I.R.1969 Pat.366; 

84. 

!aj ~an~ v. Firm Narsing Das Mela Ram, A.I.R.1964. Punj. 
315~ ~hagwandas v. Pyarelal, A.I.R 1954 M.B.59; Kaikhu
shroCl_Ghl.ara v. C.P.Syndicate Ltd., A.I.R.1949 Bom.134 
(D.B.). 

DeEOt_~ager, A.P.~.R.T.C., Nirmal v. Abdul 
2 L.L.J.31S (A.P.)~ M.O., O.R.T. Co.Ltd., v. 
Rao, {198S) 1 L.L.J.200 (Ori.); Vijay Ram v. 
~l Lab.I.C.143 (J. & K.). 

Sattar (1995) 
.7 

~ ~'!1.~ ~ohan 
Janak Raj, 

85. Raj Rani v. Firm Nars.i;,ng Das Mela Ram, A.!. R.1964 Punj. 
315. 

86. K.Saraswathi v. S.Narayana Swami, (1984) 2 M.L.J.173: 
~l~ben Oharamshi v. New Jehangir Vakil Mills Co.Ltd., 
(1977) 2 L.L.J.194 (Guj.) (D.B.). For contrary view, 
see ~~Raveendran v. B.Somavally, [1995] 87 F.J.R.369 
(Ket'.) (0. B.), where j,t was held that the question, 
whether an accident, resulting in injury, took place 
during the course of employment, is a question of fact, 
on.~'h.ich no appeal lies under Section 30 of the ilorkment s 
CompEmsation Act, 1923. 

37. N.P.Lalan v. V.A.John, (1972) 2 L.L.J.273 (Ker.); Bai 
char;ci1arben v. Burjorgi Dinshawji Sethna, (1969) 2~L.J. 
357 (Cuj.); ChunIlal v. Mehta & Sons Ltd., A.I.R.1962 
S.C.1314. 
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88 unreason·:lbl y. An appeal does not lia, if the parties 

have agrt!!E~d to abide by the decision of the Commissioner or 

the ordl~r. of the 2olMlissioner gives effect to an agreement 

89 of the parties. It does not lie in the case of an order, 

,:>ther ·th.:ln an order, refusing to allow redemption of a half-

monthly payment, unless the ~unt in dispute in the appeal 

90 
1s not .Less than three hundred rupees. In the case of an 

order •. lwarding as compensation a lumpsum or disallowing a 

91 claim for a lumpsum, no appeal by an employer is permitted, 

unless the memorandum of appeal is accompanied by the certi-

92 ficate of deposit of compensation by the employer. The 

88. Ne ..... India Assurance Co. v. Kaib~la Behera and others, 
1995I.ab.I.C. NOC 138 (OrL); New India Assurance Co. 
Ltd .. v. Sailendra Kumar NaTal( and other;, 1995 (7)) F.L.R. 
"2(5l (Ori.); Ran'7l1al v. Reg onaI Manager, F.C.I. 1991 Lab. 
I.C .. 1281 (Raj.). 

89. Wor~nen's Compensation Act, 1923, Section 30(1), 
Provlso 11. 

90 • .!:;! •. Section 30(1), Proviso I. 

91. !£! .. , Section 30(1) (a). 

92. Id.~ Section 30(1), Proviso Ill, added by Section 17 of 
the Amending Act No.1s of 1933. It Is a mandatory pro
vision. See Achoor Estate v. Nabeesa, 1994 Lab.I.C. 
1974 (Ker.) (D.B.); Mana9In~ DIrector, Orissa 3.R.T. 
cor*n. v. Surendra Kwnar, 1 86 Lab.I.C.1991 (Ori.): 
Nat anrun1 Gounder v. State of Tamil Nadu, (1986) 2 L.L.J. 
423 {Mad.}; New India Assurance Co.Ltd. v. M.Jayarama 
~, (1984) 1 L.L.J.171 (Ker.) (D.B.); JayantI Shipping 
Co.!~tq. v. B.Pereira, 1976 Lab.I.C.977 (Goa); chowg;1e 
& C~·vt.Lta. v. Smt.Felicidade Rodrigues, 1970 La .I.C. 
1584 ~Goa); Central Engineering Coren. v. Dorai Ra~, 
A.I.H.1960 OrI.39: BIhar Journals Ltd. v. Nlt~anan , 
A.I.H.1959 Pat.l12 (D.B.): Sada Ram v. Chhotu Ram, .~.r.R. 
1957 ~.P.26; BhuranSlYa Coal Co. v. Sahebjan, A.I.R.1956 

contd •.• 
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principl1H, Wlderlying thi:g mandatory provision, is that if 

the appe.:sl be such that by it, the workman's right to the 

compens.i'C.ion, awarded to him by the Commissioner, is placed 

in jeopardy, the workman's interest is protected by the 

provisic:>n for the deposit. 93 But, if instead of the employer 

an insurance company files the appeal, the question, whether 

it should comply with the requirement of the deposit of the 

amount of compensation, has been subject to conflicting 

94 judic.ial ;Lnterpretations. If the provision for deposit 

of compensation is to protect the interests of the workmen, 

the insurance company should also comply with the requirement 

(f.n.92 contd.) Pat.299 (D.8.)~ Precondition of depositing 
amount, payable under order, appealed against, is valid 
and cannot be said to fetter the ri9ht or appeal. See 
M/s.::~c)kak Mills and another v. The Conmr. for Workmen's 
co~nsation, 1994 Lab.I.C. NOC 342 (Kant.) (D.B.); 
B.~andy v. G.M., E.I.R, A.I.R.1954 Cal.453 (D.B.). The 
amount, payable under the order, appealed against, does 
not il1clude the amount, payable by way of penalty or by 
way of costs. See Kat Steel Ltd. v. R.Sasikala, 1990 
L,:lb.l.C.l144 (Kant.}D.B.); Sasa Enterprises v. Pramod 
Kumar# 1983 (46) F.L.R.420 (All.). 

93. Narar,anan Nair v. Union of India, 1990 (1) K.L.T.907. 

94. In New India Assurance Co.Ltd. v. Manorama Sahu, (1993) 
2 L.L.J.332 (Ori.), It was held that the insurer is not 
required to make the deposit of compensation, he being 
not an employer under Section 3 of the Workmen's Compen
sation Act, 1923. For contrary view, see United India 
Insurance Co. Ltd. v. Shaik Alimuddin, 1995 (70) '.L.R. 
631 (A.P.); United IndIa Insurance Co. Ltd. 9. Ghulam 
Qadir Dar (1993) 2 L.L.J.9 (J. & K.): New India Assurance 
Co. Ltd. ~. M.Jayarama Naik, 1982 Lab.t.C.1235 (Ker.) 
{D.B.} and Rajasi Clerk, ·Policy Of Appeal Without T)epo
sit 2~ Re : 8.30 Of The Workmen's Compensation Act", 27 
~~.34 (1994). But in United India Insurance Co.Ltd. 
v. Shaik Alimuddin, 1995 (70) F.L.R.631 (A.P.), It was 
clarifIed that the insurance company is liable only to 
deposit the amount of compensation, not the amount of 
interest and penalty. 



95 to depo;:l L t~ compensat ion. 
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Further" the provision, requir-
96 

ing the f:rIlployer to deposit compensation for filing an appeal, 

becomes )~!aningless by the provision, empowering the Commi-

97 
ssioner 'to withhold payment of the sum, deposited with him. 

Merely because the employer has preferred an appeal, it would 

be unfail:' to deprive the injured workman or the dependants 

of the deceased workman of the fruits of the litigation by 

98 empowering the Commissioner to withhold payment. 

'Ilhen an appeal lies on a substantial question of law, 

the whole case is before the High Court and it can go into 

the question of law and fact independently and pass an order, 

which the circumstances of the case warrant. It can sub-
99 

stitute its own decision for the decision of the Commissioner. 

95. Rajas! Clerk, supra" n.94, pp.34, 35. 

96. Workmen's Compensation Act, 1923, Section 30 (1), 
Pnwiso Ill. 

97 • .!s! .. , ;5ection 30-A. 

98. The Law Commlssion of India has noted that the existence 
of Section 30-A of the Workmen's Compensation Act, 1923 
is liable to result in injustice, as it may be used by 
the Commissioner in such a manner that it causes untold 
hardship to the workman. The Commission has recommended 
the repeal of this section, as its repeal is not li~ble 
to causo any hardship to any party. The employer, filing 
the .~ppeal, can obtain a stay order from the Hi gh Court, 
if it is required. See Law Commission of India, infra, 
n.180, p.45. 

99. Vijayaraghavan v. ~, (1973) 1 L.L.J.490 (Ker.) (D.B.). 
See also S.Parameswaran, "Appellate Jurisdiction in 
Compensation cases·, 13 C.U.L.R. 51 at 57 (1989). In 
United India Insurance Co.Ltd. v. C.S.Gopalakrishnan, 
1989 :Lab.I.C.1906 (Ker.) (D.B.), it was held that nor
mally in an appeal against the decision of the Commissioner 

contd ••. 
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If the COrmUssioner's order is illegal and without 

juriSdJct:.:lOn100 or if there has been a flagrant abuse of 

power or non-exercise of jurisdiction or: an error. ap~arent 

on the face of the record and if no appeal lies,lOl the 

order can be challenged by filing a writ before the High 

Court under Article 226 of the constitution. 102 But, if 

the remedy of an appeal under the statute, which is adequate 

(f.n.99 contd.) for workmen's Compensation, the appellate 
Court is bound by the findings of fact and the appeal 
lies only on a substantial question of law. But the 
findings of fact of the Commissioner must be based on 
evidence. If the finding of fact is contrary to the 
evidence, then the court is not precluded from examin
ing the correctness of the decision, holding that the 
court is not bound by the findings of fact of the 
Comnissioner. 

In Vijayaraghavan v. Velu, sUQra, it was held that 
1n the case of an appeal agaInst the award of the 
~c)nrfLissioner under Section 30, there is no provision 
.in the .~ct, regarding the practice and procedure, which 
the High Court should follow':'iq admitting the appeal or 
deciding it. In the absence of any express provision, 
the practice and procedure of the Court, deciding the 
appeal, should be followed. 

100. Guru Bachan Singh v. State of Bihar, 1969 Lab.I.e.998 
(Pat.) {O.B.}. 

101. In Sona Shah v. Commr. for w.C., 1978 Lab.I.C.S76 
(J. & K.), It was held that dIrect payment of compen
satic:m, against the proviSions of Section 8, cannot be 
dee~~ to be a payment of compensation. If the depen
dant moves an application before the Commissioner, 
stating non-receipt of the amount of the Commdssioner·s 
award and the Commissioner gives a finding, whether the 
payment has been made or not, such an order is not 
covered by Section 30(1) and no appeal lies against it 
and so a writ petition is maintainable. 

102. See Dr.A.T.Markose, .supra, n.82. 



,;md eff.i.f::c\cious. 1s avail.~ble. by-passing it and seek1n::; 

relief by filing a writ is not permisSible. I03 
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J1~3t like the Commissioner for Workmenls Compensation, 

the Employees' Insurance Court under the Employees' State 

Insurance Act, 1948 is constituted by the State Government 

104 for a part:icular area. It consists of such number of 

judges as the State Government thinks f1t. 105 Any person. 

who is or has been a judicial officer or is a legal practi-

cioner ()f five years' standing. is qualified to be 3. judge 
106 of the J::mployees' Insurance Court. The State Government 

can appoint the same Court for two or more local areas or 

107 two or more Courts for the same local area. If more than 

one Court is appointed by the State Government for the s~ 

l::>cal area, the State Government, by general or special 
108 

order, re~~lates the distribution of business between them. 

103. Krishna Lime Works v. Presiding Officer, (1990) 1 L.L.J. 
302 (Raj.) (D.B.) See also P!ara s!n~ v. Commissioner 
f2£ Workmen's COmpensation, Patlala an another, 1987 
Lab.I.C.B1S (P. & H.) (D.B.) where it was held that pay
ment of compensation, being condition precedent for 
entertaining appeal under Section 30 of the Act, is no 
ground for filing a writ petition. 

104. Employees' State Insurance Act, 1948, Section 74 (1). 
In E.S.I.C. v. Tilak Dhari, 1995 (71) F.L.R.296 (All.) 
it was held that the power of the State Government to 
constitute the Employees' Insurance Court includes the 
power to reconstitute it. 

105. !2~. Section 74 (2). 

106. Id oJ Section 74(3). In Allahabad Canning Co. v. E.S.I.C 
19!H Lab. I.C. 545 (All.) {D. B. }, it was held that an -.) 
Executive Magistrate can be said to be a Judicial Officer· 

107. 12~A Section 74 (4). 

108. ~.A Section 74 (5). 
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Court, include questions or disputes109 and claims. l10 
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)uestions or disputes may relate to whether any person is 

an employee, the rate of wages or average daily wages of an 

employee, the rate of contribution, payable by a prinCipal 

employer I whether a person is the principal employer in 

respect, of an employee, the right of a person to any benefit, 

the amount and duration of a.benefit) any direction, issued 

111 by the Corporation on a review of dependant's benefit and 

to any other matter in dispute112 between a principal 

employer .md the Corporation or between a principal employer 

and an imnediate employer or between an employee and a 

principal or immediate employer, in respect of any contri-

bution or benefit or other dues.
1l3 

109. ~., Section 75 (1). 

110. ~ •• Section 7S (2). 

111.12., Section SS-A. 

Claims, to be decided 

112. In RI:)htas Industries v. E.S.I.C • .J1975 Lab.I.e.1S11 
(Pat.), it was held that the phrase -any other matter 
in d.ispute" includes residuary matter in dispute. It 
cannot, however, be enla.rged and relied on as an omni
bus expression to embrace'in its fold the elaim of the 
Corporation, on account of reimbursement from the 
employer. 

113. Smployees' State Insurance Act, 1948, Section 75 (1) 
(a) to (ee) and (g). Clause (f) of Section 75 (1) was 
omitted by Act No.44 of 1966. In e.S.I.C0w-rat10n v. 
Perfect Potteries Co. (M.P.) Ltd., [1995] 8 F.J.R:-374 
(M.P.) (O.B.), It was held that the Employees' Insurance 
':ourt has jurisdiction to adjudicate on the question of 

contd ••• 
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by the '~:rnployees' Insuran,~e Court. include claim for the 

recovery of contribution .from the principal employer, claim 

by a principal employer to recover contribution from any 

immediate employer, claim against a principal employer in 

114 case of his failure or neglect to pay any contribution. 

claim for the recovery of any benefit illegally received by 

a personl15 and claim for the recovery of any admissible 

benefit. 116 

(f.n.113 contd.) recovery of damages. In M/s.Siva Tradil29 
~. and others v. secretary to Govt. of IndIa, 1994 
Lab.I.C.lS93 (Po & H.) (D.B.)/it was held that the 
question, whether Rice shellers are 'factories ' under 
the Smployees ' State Insurance Act, 1948. is a question 
of fact, which cannot be determined in writ proceed
ings and, therefore. has to be raised before the appro
priate forum as provided under Section 75 of the Act. 
In K.P.Misra v. State of Rajasthan, (1993) 2 L.L.J. 
1123 {Raj.}, it was held that questions, such as whether 
a person is an 'employee' or a unit is a I factory' I are 
questions, which can be decided by the Employees' 
In.surance Court. When a special court has been esta
blished under the provisions of the statute, it will 
nt:)t be appropriate to decide the said dispute by way 
of a writ petition under Article 226 of the Constitu
tion of India. In E.S.I.C. v. R.P.Gundu, 1983 Lab. 
I.C.1634 (Born.'. it was held that the question, whether 
an establishment is a factory or not, is a matter for 
the exclusive jurisdiction of the Employees' Insurance 
Court. In Basant Sarkar v. Eagle Rollin2 Mills, 1964 
(8) F.L.R.334 (s.c.), the employer wIthdrew the medical 
benefits, given to his employees, on the provisions of 
the Employees' 3tate Insurance Act being made applicable 
tCI them. It was held that the validity of such action 
was to be challenged before the Employees' Insurance 
CCl'urt. 

114. ~., Section 68. 

115.12., Section 70. 

116. Id., Section 75(2)(a), Cb) and (d) to ef). Clause (c) 
or Section 75(2) was omitted by Act No.44 of 1966 
w.e.f. 28.L.1968. 
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The aforesaid questions or disputes or claims are to 

be decid~i by the Employees' Insurance Court, subject to 

one condition. If in any proceedings before this Court, a 

disablement question arises and the decision of the question 

by a Medical -Board or a M'edical.Appeal Tribunal is necessary 

for the determination of the claim or question before the 

Court, it should direct the Corporation to have the question 

decided by the concerned forum. It should then proceed 

with the determination of the claim or question, in accord

ance with the decision of such forum. 117 But this condition 

need not .oe complied with by the Court .. where an appeal has 

been filed before it from a decision of the~ical 80ard 

or P1edical APpeal Tribunal. 118 Further, no matter in 

117. Id., Section 75 (2-A) ins. by Amendment Act No.44 of 
~66. In E.S.I.C. v. Hafiz Khan, 1977 Lab.I.C.117S 
(Cal.) (D.B.), It was held that the effect of Section 
75 (2-A) is that, if the tribunal is not sitting in 
appeal over the decision of the Medical Board, on an 
appeal being preferred to it under Section 54-A, the 
dec.ision of the Medical Board is binding between the 
parties and the tribunal is bound to make an award in 
acco.rdance with the said decision. In E.S.I.C. v. Hari 
Hazra, 1989 Lab.I.C.1792 (Cal.) the Calcutta High court 
did not accept the assessment of loss of earning capacity 
of the respondent, due to partial loss of vision of one 
eye at 1 percent by the Medical Board, while the loss 
of earning capacity for such injury is 30% as per the 
Second Schedule to the Employees' State Insurance Act, 
1948. It held that the harmonious construction of 
Section 75 (2-A) clearly suggests that it is applicabl~ 
in case of unscheduled injuries only. In the case of 
a scheduled injury, if the assessment of the Medical 
Boarlj is not in conformity with that provided in the 
Schejule~ the latter would prevail. 

118. Id., Sections 54-A(2), 15 (2-A), Employees' State 
Insurance (General) Regulations, 1950, Regulations 75 

contd ••• 
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dispute between cl principal employer and the Corporation in 

respect of any contribution or other dues can be entertained 

by the Employees Insurance Court, unless the employer has 

deposited with it fifty percent of the amount due from him, 

119 as claimed by the Corporation. 

(f.n.118 contd.) 
and 76; Employees' State Insurance (Central) Rules, 
1950, Rules 20-A, 20-B. See also E.3.I.C. v. Hafiz Khan 
1977 Lab.I.C.1175 (Cal.) (D.B.). Before the lnsertion--~ 
of sub-section (2-A) of Section 75 in the Act by the 
Amending Act No.44 of 1966, th~ Employees' Insuranc~ 
Court did not have any power to direct the Corporation 
to refer any disablement question to the Medical Board. 
Therefore, if the Co~ration did not refer the case 
of disablement to the Medical Board under Regulation 
72 of the Em9loyees' State Insurance (General) Regula
tions on the plea that the injury sustained was not an 
employment injury and the aggrieved person came to tne 
Employees' Insurance Court for relief, the latter did 
not have power to get the said disablement question 
decided by the Medical Board, if it was found from 
evidence that the applicant suffered permanent disable
ment, as a result of employment injury. The ~mployees' 
Insurance Court had, however, the power to assess th~ 
loss of earning capacity on the available evidence. 
See M.R.Mallick, Employees' State I~~~~_~ (1984) 
pp.315-316. In VaSUdevan Nalr v. Re3.Dir.L-~ __ ~._~'_~._--' 
1991 (2J K.L.T.284 (D.s.Lit was held that where an 
ap~~al is filed from the decision of the Medical 30ard 
te> the Employees' Insurance Court under Section 54-.~( 2) 
of the Act, the latter has power to decide the correct
ness of the determination of the disability of the 
~edical Board. Though the Insurance Court may not have 
the expertise, the statute has empowered the Insurance 
Ccmrt to examine the correctness of the certif icate, 
i~w\J.ed by the Medical Board. 

119. 12-. Section 75 (2-B), ins. by Act No.29 of 1989, 

Section 29. The court may, for reasons to be recorded 
in w'riting, waive or reduce the amount to be deposited. 
SF.~e !2., Section 75 (2-9), Proviso. 
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T.he civil court is debarred from deciding any matter 

120 
to be dec:.ided by the }o~mployees' Insurance Court, as in 

w._ , • 121 the case ()f the Commissioner for ·..ror~llIen s Compensat1on. 

This is because, where the liability is created by a statute, 

the aggrteved party must pursue the special remedy. provided 

by it. aut, if the statutory adjudicatory autilority abuses 

its powers or acts contrary to the provisions of the Act, it 

can be challenged before the civil court.
122 

The proceedings before an Employees' Insurance Court 

are to be instituted in the Court, appointed for the local 

area, in which the insured person was working at the time, 

123 the question or dispute arose. Like the Commissioner 

120. Id., Section 75(3). See Ram Parshad v. E.S.I.C., 1988 
~7) F.L.R.139 (Da.); E.S.I.C. v. M/S.R.P.Gundu, 1983 
Lab.I.C.1634 (Som.); REGL. DIRECT:: E.S.t.C. v: Marikkar 
ENGRS Ltd., (1982) 1 L.L.J.59 (Ker.). In E.S.I.C. v. 
H~~tram Rarodas, 1970 Lab.I.C.240 {Guj.} (D.B.', it was 
held that the ouster of jurisdiction cannot commence 
tJ.L.l the Employees' Insurance Court is established. 
In Nellimerla Jute Mills Co.Ltd. v. E.S.I.C., A.I.R. 
1961 A.P.338 (~.B.), it was held that SectIons 74 and 
75 of the Employees' State Insurance Act, 1948 indicate 
that where dispute arises under the provisions of the 
Act, the matter must be deCided by the Employees' 
Ins1.1rance Court and not by a Civil Court. But there is 
nothing in the Act that prevents a Crimin~l Court from 
entertaining a prosecution for contravention of the 
provisions of the Act. 

121. 'tlOrKmen's Compensation Act, 1923, Section 19(2). 

122. Indlrakutty v. E.S.I.C./1980 K.L.T.488; E.S.I.C. v. 
Himatram Ramdas, 1970 Lab.I.C.240 (Guj.) (D.B. 1; Firm 
Racn1a Klshan v. Ludh~ana Municipality, A.I.R.1963 S.C. 
1547; Secretary of §tate v. Mask, & Co., A.I.R.1940 
P.C.lOS. 

123. Employees' State Insurance Act, 1948, Section 76( 1). See 
Sree Karpagambal Mills Ltd. v. First Additional eit:! 
Civil Court (E.S.l.C.Court) And Another, (1995] 87 F.J.R. 
219 (Mad.). 
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for Work.ilen' s compensaticm12,,4 the Employees' Insurance Court 

can transfer a.ny proceeding to another Court in th~ same 

State for disposal, if it is satisfied that the matters, 

arisinq out of that proceeding, can be more conveniently 

125 dealt with by the other Court.~fter transferring the 

case tr:) that Court for disposal, the Employees' Insurance 

Court should transmit the records of that case forthwith 

126 
to that. Court. The 3tate Government is empowered to 

transfer a case, pending before an Employees' Insurance 

Court of that Stata, to any such Court of another State, 

with the consent of the State Government127 of that State. 

The transferee Court is to continue the proceedings) as if 

they have been originally instituted in it. 128 

The proceedings before an Employees' Insurance Court 

129 
are commenced by an application to it, as in the case of 

130 
the proceedings before the Workmen's Compensation Commissioner. 

App1icat:ion to the Employees' Insurance Court can be made 

withjn cl period of three years from the date, on which the 

124. 'Ilorkmen's Compensation Act, 1923, Section 21 (2). 

125. Employees' State Insurance Act, 1948, Section 76(2). 

126. Ibid. 

127. l.!:!. , Section 76(3) • 

128. 1.£. , Section 76(4). 

129. !S!. • Section 77(1). 

130. Workmen's Compensation Act, 1923, Section 22. 
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131 
cause of action arose, unlike the ~orkmen's Compensation 

~ct, 1923. 132 The cause of action, in respect of Q. claim 

for benefit, arises, only if the insured person l33 or in 

the case of dependant's benefit, the dependants of the 

insured person claim that benefit, within a period of 

twelve months, after the claim became due or within such 

further period as permitted by the Employees' Insurance 

~ 134 _ourt. 

Any application, appearance or act to or before an 

~mployees' Insurance Court m~y be made or done by a legal 

practitioner or an officer of a registered trade union, 

authorised in writing by such person or any other authorised 
135 

agent of the party with the permission of the Court. The 

a.ppearance of a- person before this Court as a witness must, 

136 
:~owever , be al'..-ays personal. As in the case of the 

~ .. f '.f km ,~ . 137 
(-orrun~ss1oner or "or en s l.....ompensat1on, the ;Jrovision 

131. In Sher Ali Mridha v. Torae Ali, ~.I.R.1942 Cal.4J7, it 
was held that the expression "cause of action" means 
all the essential facts, constituting th~ right and its 
infringement. See Smployeeg' .3t..ite Insurance Act, 194~, 
Section 77(1-A), ins. by Act No.44 of 1966, Section 33. 

132. dorkrnen's Compensation Act, 1923, Section 10(1). Unrler 
this ~~t, the claim for compensation has to be made 
before the Commissioner within two years from the date 
of the occurrence of the accident or in case of death, 
within two years from the date of death. 

133. Employees' State Insurance Act, 194~, Section 2(14). 

134. !9.., Section 77(1-A), Explanation (a). 

135. ~., Section 79. 

136. Ibid. 

::.37. Workmen's Compensation Act, 1923, Section 24. 
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for filJ.ng application and for appearance or actin,:], through 

ways ,clt.her than by the party in person or through legal 

practitioner distinguishes the Employees' Insurance Court 

from a civil court and makes it an informal statutory body. 

138 
Just like the Commissioner for Workmen's Compensation, 

the Employees' Insurance Court can refer any question of 

law for the decision of th~ High Court. 139 When a reference 

is made by the court, it is bound to decide the question, 

pendinq before it, in accordance with the decision of the 

High '~ t 140 ,---our • 

141 
t.1k.e the Corrunissioner for Workmen's Compensation, 

the Employees' Insurance Court is not an ordinary civil 

142 court, dealing with general disputes but is a tribunal, 

specially constituted for the purpose of deciding disputes 

138. ~., Section 27. 

139. Employees' State Insurance Act, 1949, Section 81. 

140. lli2. 

141. Workmen's Compensation Act, 1923, Section 19(1). 

142. Civil Court means 'Court of Civil Judicature, main
tained by the State under its constitution to exercise 
the judicial power of the State. i'ihen the Constitution 
of India speaks of • Courts' in Articles 136, 227, 228, 
233 to 237 or in thE~ Lists, it contemplates • Courts of 
C~vil Judicature' and not tribunals other than such 
Co\;I'tS. This is the reason for using both the expre-
5siclns in Articles 136 and 227. See Kharbanda, Co:n.r:1en
~11:i.es on Employees' State Insurance Act, 1948 (1993), 
p. JE;1. 
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under the Employees· Stat1e Insurance Act, 1948. 143 Though 

it does not have all the powers of a civil court, it does 

h f ool f i 144 ave some powers 0 a C~V1 court or certa n purposes. 

It is not~ however, empowered to decide the vires of the 

::mployees~ State Insurance Act, 1948 or th~ Rules framed 

thereunder. 145 But the Employees' State Insurance Act, 1948, 

in conferring upon the Smployees' Insurance Court the juris-

diction t<:> adjudicate on disputes under the Act, impliedly 

-;;ranted it the power ofdoinq all such acts and emj)loyinl 

all such means as are essentially necessary for discharging 
146 

its obligation to adjudicate the matter before it effectively. 

ThoUlh, .i.n substanc·~, the ~mployees' Insurance Court functions 

_____ 00 ___ _ 

143. BmplQyees' State Insurance Act, 1948, Sections 74, 75. 

144. 

See poaular Process Studio v. E.S.I.~ A.I.R.1970 aom. 
413 an Reg.Dir., E.S.l.C. v. Ram La an, A.I.R.1960 
?un j • 559. 

:d., Section 78(1) and (4). See R)~rDir.,_~~~. v. 
snashikant, 1984 Lab.I.C.527 (Born. ry.B.): Dhala 
~ning Co. v. S.S.I.C. 1974 Lab.I.C.401 (Mad.) and 
ShaIImar RO~ ~orKs v. ~.S.I.C., 1971 Lab.I.C.1S51 
teal.} {D.B •• 

145. 8.S.I.C. v. Webb·s Motor Scooter Mart, 1971 Lab.I.~. 

146. 

T2~o-rMys.} (D.B.). 
The inherent powers of the Employees· Insurance Court 
includes the power to allow amendment of petition 
(E.3.I.C. v. Arvind Machine Tools, 1981 Lab.I.C.29 (A.P.) 
(D.B.} land the pow.er to Issue an injunction in an 
appr,opriate case (M{S.Modi Steels Unit-A v. ~.S. r.Court 
(S.D.M.) Ghaziabad/ 985 Lao.I.C.28 (Xl!.); NatIonal 
Rubber Corporation v. S.S.I.C. [1981] 58 F.J.R.I (P.& H.)~ 
~ram BearIngs Ltd. v. E.S.I.C. 1977 Lab.I.C.1492(Pat.) 
OJ.B.} and Ararwal Hardware Industries v. E.S.I.C, (1977) 
1 L.L.J.192 Cal.> (D.B.l). But it was held In E.S.I.~. 
v. Simson & Mc Coneehy, [1974] 46 F.J.R.364 (Mad.) that 
theo-~mployeesf Insurance Court does not have any in,.'1erent 
pow'er to order restitution under Section 144 of th~ Civil 
Procedure Code. 
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147 as a court., it i s basically only a tribunal, not: t')oun:j by 

the prcJvisions of the Code of Civil Procedure, 1908 and of 

the Evidence Act, 1872. It follows the procedure)prescribed 

148 
by rules, framed by the State Government. It is not 

149 
bound by the Limitation Act, 1963. It is not a civil 

court, subordinate to the High Court within the meaninq of 

3ection 115 of the Code of Civil Procedure, 150 just like the 

,.... .. f ".1 '-'--' r i 151 ,-OllUTUSSloner or 't'lor~mt:n s_ompensat on. 

Appeal against an order of the Employees' Insur~nce 

Court lies to the High Court before the expiry of sixty days 

from the date of the order,152 if it involves a substantial 

153 question of law, as in the case of appeal from an order 

154 of the Convnissioner for :-.rorkmen' s Com?~nsation. But 

this r1ght to appeal is not as restricted as the one under 

the Workmen's Compensation Act, 1923. Under the Smployees' 

-------------------------------------------------------------------.--
147. M/s.Modi Steels Unit-A v. E.3.I.Court (S.D.M.), 

2!~ziabad, 1985 Lab.I.C.28 (All.). 

148. Employees' State Insurance Act, 1948, Section 78(2) 

149. ?halaTanninSi~. v. E.S.I.C., 1974 Lab.I.C.401 (Mad.) 
(O.E;); E.S.I.C., v. A.p.State Electricity Board. 1370 
I.ab.I.C.921 (A.P.) (D.B.). 

150. P.W.M.Tent Factorx v. E.S.I.C., [1970J 37 F.J.R.182 
(De 1. ) • 

151. SU2ra, n.S7. 

152. Employees' State Insurance Act, 1948, Section 82(3). 

153. Id., Section 82(2). Z.S.I.C., v. Cheerans Auto 
Agencies, 1991 (2) K.L.T. (S.N.) 32 {D.B.}. 

154 .t.'or"kmen' s Compensation Act, 1923. Section 30. 
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State In9urance Act, 1948, appeal lies a:)ainst any order of 

the Employees' Insurance Court. provided a suhstantial 

question of law is involved 1n the appeal and the appeal is 

filed before the expiry of sixty days from the date of the 

155 order. But, under the Workmen's Compensation ~ct, 1923, 

there are other restrictive conditions.
156 

Nhereas the Commissioner for ilorkmen's Compensation 

decides all disputes, whether medical or non-medical, re1at-

ing to payment of compensation for industrial injuries under 

the ",olorkmen's Compensation Act, 1923, under the Employees' 

State Insurance Act, 1948, for the adjudication of medical 

disputes, Medical Boards are constituted by the Employees' 

157 State Insurance Corporation. These Boards examine dis-

b1 i 158 d d 'd h hid a ement. quest ons an eCl e, w et er an nsure person 

is enti.tled to permanent disablement benefit. 159 A.ppeals 

lie from the decision of the Medical Board to the Medical 

Appeal 'I'ribuna1160 and from there to the Employees' Insurance 

155. Employees' State Insurance Act, 1948, Section 82(2), (3) 

156. Supra, nn.81, 89, 90 and 92. 

157. Employees' State Insurance (General) Regulations, 
1950, Regulation 75. 

158. Sn~loyees' State Insurance Act, 1948, Section 54. 

159. ~ •• Section 54-A (1). 

160. Id., Section 54-A (2) (i); Employees' State Insurance 
TC!'entral) "Rules, 1950, Rule 20-A. 
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court 161 I')r the Employees· Insurance Court directly. 162 

Unlike under the Workmen's Compensation Act, a Special 

161. Id. , Section 54-A (2) (i). Employees' State Insurance 
TCentral) Rules, 1950, Rule 20-B. In Ram A~adh v. 
E.S.I.C., (1995) 1 L.L.N.882 (All.), it was ho.ld that 
the Employees' Insurance Court, while exercising the 
appellate powers under Section S4-A (2) (i), has to 
attach due value to the conclusion, arrived at by the 
Medical Appeal Tribunal on the question of extent of 
disability. It should not interfere with the conclu
sions, arrived at by the Medical Appeal Trihufl:il, 
except where it finds that the conclusions are based 
on no valid material or they are perverse or otherwise 
vj.t.lated by reason of any mistake of law or of fact. 
In Vasudevan Nair v. R.D., E.S.I.C., 1991 (2) K.L.T. 
284' (D. B.), it was held that the Employees' Insurance 
Court is not a ruhoer stamp to accept what an expert 
says before it, because, though the Court may not have 
the expertise, the statute has empowered it to examine 
the correctness of the certificate, issued by the 
Med.ical Board. See also Chhotelal v. R.D., E.S.I.C., 
1989 (58) F.L.R.158 (M.P.), where it was held that the 
recommendations of the Medical Board are not binding 
on the Employees' Insurance Court. 

162. Id •• Section 54-A (2) (ii); Employees' State Insurance 
TCentral) Rules, 1950,Rule 20-B. In E.S.I.C. v. 
Pushkaran. 1993 (2) K.L.T.187 (D.B.), an employee of 
M!s.Kerala Spinners Ltd. met with an accident in the 
course of his employment. After discharge from the 
hospital. where he was diagnosed as suffering from 
invertebral disc prolapse, he was examined by the ESI 
Medical Board, Alleppey. As per its decision, he had 
20% permanent disablement. This decision was challenged 
before the Employees' Insurance Court. In an appeal 
against the Employees' Insurance Court·s order, it was 
held that the burden of establishing, that the finding 
of tne Medical Board was not proper, is on the employee. 
There is very little scope for the court, which is not 
technically equipped to assess the quantum of disable
ment or to interfere with the finding of the Medical 
Board on grounds, not established before it. 
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Medical 9()ard
163 

is constituted for decidin;J. whether an 

employmen1: injury is caused by an occupational disease. 164 

Tribunals are created by statutes for adjudicating 

disputes speedily, cheaply, efficiently and informally. 

Compared. to ordinary law courts, they can help further t~e 

objects of the statutes, 'ilhich created them. The tribunals 

for the adjudication of disputes. relating to compensation 

for industrial injuries viz. Commissioner for Wor~~en's 

Compensation and Employees' Insurance Court, are remarkable 

for their informal procedure. Though they are discharging 

the same f.unctions as those of a court of law, they are not 

hindered in the discharge of their functions by th~ proce-

dural fonnalities in the Code of Civil Procedure, 1908, and 

8vidence Act, 1872 like ordinary civil courts. Further, any 

application, appearance, or act, required to be made or done 

by any person before tnese tribunals, may be made or done by 

165 
a trade union official or any other authorised person. 

This provides relief to an injured workman, who 1s not finan

cially sound enough to engage a legal practitioner. The 

Commissioner for Workmen's Compensation goes to the extent 

163. Employees' State Insurance (General) Regulations, 
1950, Regulations 74, 75. 

164. :Smp14:>yees' State Insurance Act, 1948, Schedule lIT. 

165. 1l'/orkmen' s Compensation Act, 1923, Section 24 ~ Employees' 
St.;atl! Insurance Act, 1948, Section 79. See supra, 
nn.3], 34, 35, 36 and 135. 
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of help1ng illiterate persons or persons, unable to furnish 

the required information in writing and presenting the 

applicat,ion166 for compensation. Both the tribunals may 

t li f t f 'bed f 167 exemp poor app cants rom paymen 0 prescr1 ees. 

These provisions enable the tribunals to adjudicate _,' dis-

putes quickly; informally and without placing much financial 

burden on the claimant. 

Separate machineries are created by the Employees' 
168 

State Insurance Act; 1948 for adjudication of non-medical 

, 169 170 and med1cal disputes, as in England. Further, in 

166. ~r'lork.men· s Compensation Act. 1923, Section 22( 3). See 
~era. n.22. 

167. Workmen's Compensation Rules. 1924, Rule 34; Andhra 
?radesh Employees' Insurance Court Rules, 195 Q , Rule 
46: Assam Employees' Insurance Court Rules, 1959, Rule 
46: 8ihar Employees' Insurance Cocrt Rules, 1952, Rule 
46: Bombay Employees' Insurance Courts Rules, 1959, 
Rul,e 46; K e 'r a 1 a Eaployees' Insurance Court 
Rules, 1958, Rule 46; Madhya Pradesh Employees' Insur
ance Court Rules, 1963, Rule 44; Meghalaya Employees' 
State Insurance Court Rules 1980, Rule 46; Orissa 
f~mployees' Insurance Court Rules, 1951, Rule 46; 
Raja.sthan Employees' Insurance Court Rules, 1959, Rule 
46; Tamil Nadu Employees' Insurance Court Rules, 1951, 
Rule 46; Uttar Pradesh Employees' Insurance Court ~les, 
19!i2, Rule 46; West Bengal Employees' Insurance Court 
Rules, 1955, Rule 42. 

168. Employees' State Insurance Act, 1948, Section 74. See 
~I)r~. nn.104, 109, 110, 113 and 116. 

169. ~., Sections 54, 54-A. See supra, n.157. 

170. In England, claims for benefits are submitted first to 
an insurance officer, from whose decision appeal lies 
to local tribunals and from there to a Social Security 
Cr.mutissioner. Disablement questions are referred by 

contd •.• 
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the caSt! c)f medical disputes, a classi£lcation is m"lde 

Oetween disputes, concern.ing injuries, resulting from 

occupat.il)nal accidents and those, resulting from occupa-

tional diseases. While the former class of disputes is 

171 decided by Medical Boards .) the latter is done by Special 

Medical Boards. 172 For the adjudication of non-medical 

(jisputes, Employees' Insurance Court, consisting of persons 

with pr~9(!ribed qualifications., is constituted. 173 

Under the Workmen's Compensation Act, 1923, a single 

machinery, Commissioner for Norkmen's compensation,174 is 

constituted. to adjudicate all disputes, whether non-medical 

or medical. However, he is empowered to choose one or more 

persons, possessing special knowledge of. any matter. relevant 

to the rnatter under inquiry to assist him in holding the 

inquiry. 1'75 This helps him resolve disputes, relating to 

a matte.[' p he is not conse.rvant with. But the parties are 

not given any opportunity to cros5-ex~mine the expert on the 

----------- ---------------------------------------------------
(f.n.170 contd.> an insurance officer to a medical board, 

fro~ whose decision an appeal lies to a medical appeal 
tribunal, from whose decision appeal lies to tl1e Social 
Secur.ity Commissioner on a point of law. See Halsbury's 
~~s of England (1982»)vol.33, pp.467-471, 483. 

171. Emplc)yees' State Insurance Act, 1948, Sections 54, 54-A. 
See ~upra, nn.158 and 159. 

172. Employees' State Insurance (General) Regulations, 1950~ 
Regulations 74, 75. See supra, n.163. 

173. Employees' State Insurance Act, 1948, Section 74. See 
.~e.£!~, n.143. 

174. ;>Jorkmen's Compensation Act, 1923, Section 19(1). See 
~.Er<!., n. 60. 

175. SUE£!, n.3. 
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opinion~ expressed by him. This may affect detrimentally 

the int.erest of the parties# especially the injured workman. 

Therefore, Section 20(3) of the Workmen's Compensation ,\et, 

1923 may be suitably amended, enabling the parties to cross

examine the expert. 176 

The Workmen's Compensation Act, 1923 does not prescribe 

any qualifications for the post of Commissioner for Workmen's 

Compensation. It permits the appointment of any person in 

the post.l77 If any person is appointed in the post, he 

may not be competent to discharge the quasi-judicial duty, 

required by the post. So it is suggested that Section 20 

(1) of the Workmen's Compensation Act, 1923 may be amended, 

providing for appointing only a person, who has been a 

judicial officer for five years or is a legal practitioner 

of ten years' standing as Commissioner for Workmen's Compen

sation. 

The most important objective behind the establishment 

of a special tribunal is speedy justice. The Co~ssioner 

for Wo['~:men's Compensation has to discharge administrative 

duties_ in addition to adjudicatory ones. At present, 

generally, Commissioners for Workmen's Compensation and 

175. Supra, n.4. 

177. SUEr!, nn.l and 2. 



297 

Employees' Insurance Court have to hold sittlngs at more 

178 than one- place. These obstacles stand in the way of 

their rendering speedy justice to injured workman. So, it 

1s suggested that the Commissioner for Workmen's Compensation 

179 should be relieved of his administrative duty. Moreover. 

there should be Commissioner for Workmen's Compensation and 

Employees' Insurance Court for each district. In those 

districts, where the incidence of industrial injur1~s is 

more, there should be at least two Commissioners for Work-

men's compensation and Employees' Insurance Courts. 

Provision should be incorporated 1n both the ~orkrnen's Com-

180 pensation Act, 1923 and the Em?loyees' State Insurance 

Act, 1948, requiring the adjudicatory authority under the 

Acts, bo~~ original and appellate, to dispose of a case 

within six months of its institution. 

For rendering justice efficiently, it is sugqested 

that the Employees' Insurance Court may consist of an equal 

number of employers' and employees' representatives, in 

181 a.ddition 'to judges. The employers' and employees' 

178. Information collected from empirical study. 

179. ,see .supra, Chapter 7 and infra, Chapter 10. 

180. .see Law eommission of India, 
!9.~~ Law Commission Report 
In Certain Provisions of The 
:?\s.!::~ 1923 (1989), p. 46. 

One Hundred and Thirtf 
on Re~vlng.De~lqf~~~_~ 
Workmen's Co~nsation 

181. See International Labour Organisation, Conventions and 
~2~mmendations (1966), p.86. 



298 

representatives may be selected by the State Government, 

in cons\.tltation with their respective organisations, having 

the lar~rest membership. Section 74(2) of the Employees' 

State Insurance Act, 1948 may be suitably amended for the 

purpose. Section 20(3) of the Workmen's Compensation Act, 

1923 may be amended suitably, requiring the Connissioner 

for ;"iorkmen's Compensation to hear employers' and N'orkmen's 

representatives as experts in any case, where the dispute 

involves a question of an occupational character and, in 

particular, the question of the degree of incapacity for 

work. 182 

rn England, appeals are permitted from the decision 

of the lowest tribunal to two higher tribunals. lS3 But in 

India, appeals lie from t~he Commissioner for Workrn~n' s Corn-

pensati()f.l and Employees' Insurance Court not to higher 

tribunals, as in England but to the High Court. 184 This 

involves delay and heavy expenses for seeking relief through 

appellate proceedings. It is suggested that appeals from 

the de<::isions of these tribunals may lie to hiqher tribunals, 

as in England. 

P rc)v ision should be made under both the Workmen' s 

Compensation Act, 1923 ~,d the Employees' State Insurance 

182. See ~., p.87. 

183. ~upra, n.170. 

184. Wo.d.men I s Compensation Act, 1923, Section 30 ( 1 >; 
Employees' State Insurance Act, 1948, Section 82(2)
Supra, nn .... 80 and 153. 
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Act, 1948 for the appointment of an ombudsman, specialised 

in Social Security Law. He should have free access to 

official records. The procedure before this authority 

should be informal and inquisitorial rather than ddversa.r1.al. 

In westerncountries, legal aid is provided to i.njured 

workers. In England, legal aid and advice are orovided to 

injured workers under the Legal Aid and Advic€' Act, 1949. 

r 
In the Federal Republic of Germany, if the injured woker 

'" 
lacks the financial means to obtain legal advice, the Court 

may appoint a representative for him at the cost of the 

State. In France, legal aid is provided by the court at 

the cost of the insurance institution. 185 In India a).no, 

provision should be made for providing compulsory le~al aid 

to injured workmen under the '.-Jorkmen I s Compensation Act, 1923 

and the Employees I State Insurance Act, 1948. In the a.bsence 

of provision for legal aid, the provi sions, conferrinJ Lt'Jht:3 .. 

may not be of use to injured workmen in all cases. Tht:~ )~.i::rrl':. 

to legal aid should. be made available to every workman. 

irrespective of his financial condition. Such d provision 

would not cast any undue burden on the State, because, in 

practice, those who can afford to engage ?rivate lawyer, will. 

always do 186 
50. In each di strict, there should be at lea:;t. 

-----------------------------------------------------------_.-----
185. Supra, n.37 at 126-127. 

186. Law Commission of India, supra, n.4. 
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one legal practitioner, appointed by the State Government 

to conduct. cases before Conm1ssioner for Workmen's ::;ompen-

sation and Employees' Insurance Court on behalf of injured 

""orlcrnen ()r their dependants. The High Court should also 

have an advocate, appointed by the State Government to 

187 
represent workmen or their dependants before it. 

Under the Workmen's compensation Act, 1923, the 

question, whether the parties should make an attempt at 

:3ettlement~, before proceeding to submit an application to 

the Co~nissioner, is subject to conflicting judicial deci

sions~188 If applications are made to the Commdssioner 

without .:ittempting to settle disputes by the parties them-

selves, 'Chat will increase the work-load of the Commissioner 

and lea(l to delay in the disposal of cases by him. So, 

Section 22(1) of the Workmen's Compensation Act, 1923 may 

be amended, clarifying that the parties should have made an 

attempt. ·at settlement, before proceeding to submit an appli-

cation to the Commissioner. 

Under the Workmen's Compensation Act, 1923, the claim 

for compensation has to be preferred before the Commissioner 

within two years of the occurrence of the accident or in 

case of ·jeath within two years from the date of death. 189 

187. !£.~ pp.106, 107. 

188. \"lorkrnen' s compensation Act, 1923, Section 22 ( 1 ) • See 
sUP.t;'.,<!, n. 18. 

189. Id., Section 10(1). The Commissioner may entertain the 
CIal.m after two years, if he is satisfied that failure 
to prefer the claim ~as due to sufficient cause. See 
£2., Section 10(1), Proviso V. See supra, n.132. 
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But, under the Employees' State Insurance .o\ct, 1948, the 

period (If limitation for filing an application to t.he 

Employe!E!s' Insurance :ourt is three years from the date of 

the ca'use of action. 190 The cause of action, in respect 

of a claim for benefit, arises, when the benefit is claimed 

within a period of twelve months, after the claim became 

due or within such further period as the Employees' Insurance 

191 Court may allow on reasonable grounds. Thus, an injured 

employee under the Employees' State Insuranc~ Act, 1948 gets 

a minim\~ of at least four years from the date of the 

accident, causing the injury, for approaching the Bmployees' 

Insurance Court. But an injured workman under the Wor~~n's 

Compensation Act, 1923 gets only two years for approachinq 

the comntissioner. Sntertainment of a claim by the Commi-

ssioner after two years, is left to the discretion of the 

192 Comm.issJ.oner. Section 10(1) of the Workmen's Compensation 

Act, 1923 may, therefore, be amended, enabling an injured 

workman to prefer a claim for compensation before the Cornmi-

ssioner within three years from the date of the cause of 

action, which should be held to arise on the date, when the 

parties fail to reach an agreement, regarding payment of 

compensation. 

-------------------------, 
190. Employees' State Insurance Act, 1948, Section 77(1-A). 

See supra, n.131. 

191. Id., Section 77(1-A), Explanation (a). See supra, 
n:·134. 

192. Supra, n.189. 
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Under the Workmen' 5. Compensation A.ct, 1923, .lf the 

Commissi.oner is prevented from writing the memorandum of 

evidence~himself/he can cause such memorandum to be made in 

writing from his dictation and sign the same, after record

ing the reason for his inability to write it himself. 193 

Writing of the memorandum by the commissioner himself may 

cause delay, the Commissioner being busy. So section 25, 

Proviso I of the Workmen's Compensation Act. 1923 may be 

amended. enabling the Commdssioner to prepare the memorandum 

of evidence by dictation, whether he is able or un~ble to 

make the memorandum himself. 194 

Under the Employees' State Insurance Act, 1948, 

appeal 11.e5 to the High Court from an order of Employees' 

Insurance Court, if it involves a substantial question of 

195 law. But under the workmen's Compensation Act, 1923, 

appeal lies only from certain specified orders of a Commd-

196 ssioner.. So it is suggested that Section 30(1) of the 

Workmen-s Compensation Act, 1923 may be amended. providing 

for appeal from all orders of the Commdssioner, if a sub-

stantial question of law is involved in them. 

193. Workmen's Compensation Act, 1923, Section 25, 
Proviso I; See supra, n.45. 

194. Ibid. 

195. Blnployees' State Insurance Act, 1948, Section 82(2). 
See supra, n.153. 

196. Wc)rkrnen's Compensation Act, 1923, Section 30(1) (a) 
t.4) (e). See supra, n.81. 
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The question, whether the insurance company should 

comply with the requirement to deposit the amount of com

pensation payable with the Commissioner for filing an appeal 

under the Workmen's Compensation Act, 1923,197 is subject 

to conflicting judicial decisions. 19B If the employer is 

liable to comply with the said requirement for filing an 

appeal, the insurance company, which steps into the shoes 

of the employer, should also be made liable to comply with 

the requirement so as to protect the interests of the 

injured workman. So Proviso III to Section 30(1) of the 

Workmen's Compensation Act, 1923 may be amended, clarifying 

that the insurance company also should deposit the amount of 

compensation, payable under the order appealed against, with 

the Commissioner, for filing an appeal. 

In :?roviso III to Section 30(1) of the Workmen's Com

pensation Act, 1923,199 reference is made only to an appeal 

under Section 30(1) Ca) i.e., an order, awarding as compen

sation a lumpsum or disallowing a claim for a lumpsum. 

Formerly, no appeal was provided against an order, awarding 

interest or penalty under Section 4-A. Subsequently, sub-

clause (aa) was added to Section 30(1), providing for an 

197. ~., ~ectlon )0 (1), Proviso Ill. 

198. ~upr!, n.94. 

199. ~~r!, n.92. 
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appeal against an order, awarding interest or penalty 

under Section 4_A. 200 Now the position is that, while 

the employer has to deposit the amount of compensation 

for an appeal under clause (a), he need not do so in 

respect of an appeal under clause (aa). It is desirable 

that Provlsio III to Section 30 (1) be amended suitably 

so as to provide for deposit of the amount, payable by 

way of interest and penalty under Section 4-A, with the 

:ommissioner, for filing an appeal against an order, 

di i t t or penalty. 201 awar nq n eres 

200. Workmen's Compensation Act, 1923, as amended by 

Section 15 of Act No.S of 1959. 

201. See Law Commission of India, supra, n.180, pp.43-44 



Chapter 9 

ENFORCEMENT MACHINERY FOR PROVISIOII OP . 
COMPENSATION FOR INDUSTRIAL INJURIES 

However wOnderful legal prov1sions for the payment 

of compensation to workmen for industrial injuries may be, 

they are of little use to an injured workman, in the 

absence of a proper machinery for their enforcement. So, 

a study on compensation to workmen for industrial injuries 

will not. be complete without analysing the effectiveness 

of the anforcement machinery for ensuring the provision of 

compensat10n. 

Under the Workmen's Compensation Act, 1923, there is 

no inspectorate to enforce the provisions for providing 

compensation. In case of fatal accidents, the Commissioner 

1 may require from employers statements regarding them. 

Again, he may recover as an arrear of land revenue any 
2 

amount of compensation, payable by any person under the Act. 

1. Workmen's Compensation Act, 1923, Section IO-A. 

2. Id." Section 31. The COOIIl1ssioner can proceed suo motu 
to recover the amount# decided to be deposited in the 
court, if the amount has not been deposited. See State 
of Madras v. B.G.P. Lorry Service, A.I.R.1960 Mad.jj6 
(D. U. ) • The cOIiIilIssloner has power to enforce the lia
bilityof the employer under the Workmen's Compensation 
Act against the insurer by reference to his liability 
under Section 96 of the Motor Vehicles Act. See Iqbal 
Shamsuddin Ansari v. Gazi Salauddin Ansari, 1980 Lab. . 
I.C.l.2S (SOm.) (D.B.); UnIted IndIa 'Ire & Gen.lnsurance 
Co.Ltd. v. Kamalakshi. (1980} 2 L.L.J.408 {Ker.} (D.B.); 
Kamala Devi v. Navlnkumar, A.I.R.1973 Raj.79. 
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But the force of enforcement of these provisions depends on 

the discretion of the Commdssioner. 

To enforce the provisions of the ~orkments Compensation 

Act~ 1923 and thus ensure the payment of compensation, 

penalties3 are prescribed for the employer for 

a) failure to maintain a notice-book1 4 

b} failure to send to the Commissioner statements 

regarding fatal aocidents;S 

c} failure to send reports of fatal accidents and 

serious bodily injuries;6 and 

d) failure to submit annual returns as to compen

sation. 7 

8 
The penalties, prescribed, however, amount to Rs.SOO/- only. 

Any employer can pay such penalties and escape the obliga

tions, imposed on him by the Act easily. Therefore, such 

penalties,do not have any deterrent effect. It is no use 

3. Id., Section lS-A. Before a person can be prosecuted and 
sentenced under Section 1S-A of the ~orkmen'. Compensation 
Act_ it must be proved beyond doubt that he 1s a person, 
required to submdt the return under Section 16, because 
the liab1lity to submit a return under Section 16 is 
limited to a person, employing workmen or any specified 
class of such persons as directed by the State Government 
by notification in the Official Gazette. See Sheo 
Shankar Kanodia v. State of 8ihar, 1978 Lab.I.~79(Pat.) 

4. ~._ Section 10(3). 

5. ~., Section 10-A (1). 

6. ~., Section 10-B. 

7. ~., Section 16. 

8. Id., Section 18-A (1). The Law Commission of India has 
recon~ended that the maximum amount of fine should be 
increased from five hundred rupees to one thousand rupees, 

contd ••• 
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impoaioq such penalties, if the failures, for which the 

penalties are imposed, wJ.ll not, in whole or in part. be 

prevented thereby.9 Further, neither a workman nor a trade 

union has any right to initiate, of one's own accord~ pro-

secution proceedings. Prosecution can be instituted only 

by or wlth the previous sanction of the Conmissioner for 

Workmen's compensation. lO 

The employer is expected to pay the amount of compen-

11 satton, as soon as it falls due. If there is a delay of 

more than a month in paying compensation, the employer has 

to show sufficient cause for delay, to the satisfaction of 

the CommJssioner. Unless reasons for delay are explained 

and establiShed, the employer has to pay simple interest 

at the rate of six percent per annum on the amount and a 

(f.n.e contd.) having reqard to the fall in the value of 
the rupee, and imprisonment upto six months be added. 
Fu.rt.ber, a new clause (e) should be added, imposing 
punishment for failure to diaplay extracts of the pro
visions of tha Act, as required by Section l7-A, which 
is PI"OpoSed by the Commission. See Law Commission of 
India, SixtI-second Report on the Workmen's Co~ensation 
Act, 1923 ( 974), pp.98=99. -------

Section 18-A of the ~orkmen's Compensation Act, 
1923 is amended by the Workmen's Compensation (Amend
ment) Act, 1995, substituting for the words "five 
hundred", the words "five thousand~. The amendm~nt will 
come into force only on such date as the Central Govern
ment may specify by notification. See Workmen's Compen
sation (Amendment) Act, 1995, Sections 1(2) and 9. 

9. Francis H. Sohlen, "A Problem In The Drafting Of Work
men's Compensation Acts~ 25 Har.L.RaY.328 at 333 (1911-12) 

10. Workmen's Compensation Act, 1923, Section l8-A (2). 

11. 12., Section 4-A (I). 
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further SlIm not exceeding fifty percent of such amount by 

12 way of penalty. Although the penalty, prescribed 1n this 

case, may appear to be stringent, the imposition of penalty 

is left to the discretion of the Commissioner. 13 

Thus, the enforcement machinery ~~der the Workmen's 

Compensation Act, 1923 is very feeble. This helps the 

employer evade his liability for compensation. 

12. Id., Section 4-A (3). See S.Unkar Jadhav v. Gurindar 
¥an~, 1991 (62) F.L.R.31S (Som.), RamlaI v. commlssIoner 

8 (59) F.L.R.61 (som.); Raj Dularf v. SeE., P.S.~.B. / 
& ANR., (1989) 2 L.L.J.132 (P. , H.); Asst. Entr., M.P. 
~., Bhind v. Rajendra Singh, 1988 Lab.I.C.II 4 (M.P.); 
Ram OUlarI Kalia v. H.P.S.E.Board, 1987 Lab.I.C.748(H.P.)' 
sil Man! v. Exec. En r. Irrl atlon Pro act Division Six,' 
aarOda, (1986 L.L.J. Gu .; arat r Premji 
ChaUhan v. Gurkru!a Alluminium coan., 1985 Lab. I.C. 
1327 {Guj.). Nonterest Is paya e on the penalty 
imposed under section 4-A (3). See RaJan v. Subramonian, 
1992 (2) K.L.T.719 (D.B.). 

The Law Commission of India has recommended that 
it would be desirable to provide for notice to the 
employer before an order, imposing penalty, Is passed. 
Further, the rate of interest should be raised from 6 
percent to 9 percent and the Commissioner should be 
bound to award interest at that rate In every case, where 
the employer is in default. See Law Commission of India, 
supra, n.8, p.67. See also supra, Chapter 5. 

13. Madan Mohan Varma v. Mohan Lal, 1982 Lab.I.C.1729 (.~ll.) 
(D.B.). The dIscretion to levy a penalty must be exer
cised judiciously and after due consideration of the 
relevant circumstances. This also pre-supposes giving 
of an opportunity to explain the reasons for delay in 
making payment. See Oriental Insurance Co. Ltd., v. 
Jeyaramma, 1989 Lab.I.C.294 (Kant.) (o.B.l. In Kehar 
1In9h v. State of Himachal Pradesh, 1989 Lab.I.C. NOC 30 
H.P.), it was held that the Commissioner had failed to 

exercise his jurisdiction to award interest and penalty 
for the delay~ on the part of the respondent.,) in payment 
of compensation to the appellant for a personal injury, 
caused by an industrial injury. 
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Unl.lke under the Workmen's Compensation Act, 1923, 

the employer cannot evade his liability for the provision 

of compen:~atory benefits by failure to pay the required 

contribution under the Employees' State Insurance Act, 1948. 

,ofuere there is neglect on the part of the principal employer 

to pay the contribution and the Corporation is satisfied 

that the principal employer should have paid the contribution~ 

the Corporation has the power to recover either 

Ci) twice the amount of contribution, ~hich the principal 

employer failed to pay, or 

(ii) the difference between the amount of benefit) paid by 

the Corporation and the amount, which he ~ould have 

received on the basis of contribution}paid by the 

employer, whichever is greater. 14 

Thus, the principdl employer is penalised and he is 

liable to pay more than he would have paid in the ordinary 

course. The amount)due from the principal employer, may be 

recovered as arrears of land revenue,1S as under the Workmen' 5 

14. Employees' State Insurance Act, 1948, Section 68 (1). 

15. Id., Section 45-B)ins. by Act No.44 of 1966. 
wnere an amount is determined under Section 45-A of the 
Employees' State Insurance Act, the said amount can be 
recovered under Section 45-B of the Act, even before the 
dispute, with respect to the same, is decided by the 
Insurance Court in proceedinqs under Section 75 of the 
Act. But in cases, other than the cases under Section 
45-A of the Act, the amount cannot be so recovered, till 
the d.1spute is decided by the Insurance Court. See 
~LModi Steels v. EeS.I.C., Kanpur, 1988 Lab.l.e.1Sl8 
(All.) (D. B. ) • 
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Compensat;lon Act, 1923. 16 It may also be recovered by 

other modes of recovery like issuing certificate of the 

due amount to the Recovery Officer1 ? or notice to post 

office/bank/insurance companies, where the principal 

employer may have invested money. 18 

19 Prior to the 1966 Amendment of the Act, the Employees' 

State Insurance Corporation could not recover the ordinary 

20 21 contribution as an cirrear of land revenue, though the 
22 23 

employer's special contribution could have been so recovered. 

If the employer with-held registers, books of account or 

other document or failed to submit returns24 or failed to 

25 furnish the particulars, called for by the Corporation. 

16. Workmen's Compensation Act, 1923~ Section 31. See 
supra" n.2. 

17. Employees' State Insurance Act, 1948, Sections 45-C 
to 45-F. 

18. ~., Section 45-G. 

19. Act No.44 of 1966. 

20. See Employees' State Insurance Act, 1948, Section 40. 

21. Id. r Section 45-8# supra, n.15. 
- ,A 

22. Id._ Section ?3-A under Chapter V-A, which consisted of 
transitory provisions and ceased to be effective from 
lS1~ J'uly, 1973,., ~ Notification No.S.O.173(E) dated 
26··3-1973. 

23. !2., Section 73-D of Chapter V-A 

24. l2.~ Section 44. 

25. ~., Section 44(2). 
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the latte~ was at a loss to ascertain the contributions/ 

payable by an employer. This difficulty was obviated by 

the 1966 Amendment of the Act. Now,lf the employer fal1a 

to maintain, submit or furnish on demand returns, registers 

or records, the Corporation is empower~i to determine the 

amount of contribution,payable by the principal employer) on 

the basis of the information, available to it. 26 

Unlike under the ~orkmen' s Compensation Act, 1923, 

inspect.:>rs are appointed under the Employees' State Insurance 

Act, 1948 for enforcing the legal provisions for providing 

27 benefits. The inspector may examine the employer or any 

other person in char1e of the factory/establishment or any 

person)found in the factory/establishment. He may call for 

documents or regi8ters. 28 He may even take copies of any 

26. Id., Section 45-A, ins. by Act No.44 of 1966, Section 17 
W7e.fw17-6-1967. It is the Regional Director alone, who 
is empowered to determine the amount under S.45-A. See 
Asian Paints (India) Ltd. v. E.S.I.C, 1991 Lab.I.C.S14 
(Born.'. The CorporatIon is oblIged to pass a speaking 
order~ indicating as to how it has determined the amount 
of contribution and :..rhat was the information.;available 
to it/for determining such amount. This section does 
not ~:onfer any unguided or unbridled power on t,he Corpo
ration. See A.P.Handloom Weavers Co-o rative Societ 
v. :::.s.1.C. (1988) 2,L.L.J. A.P.: n ustan imes 
Ltd7 ~,. E.S~I.C. 1988 (57) F.L.R.599 (Del. 5: S.M.K. 
Ynaustries Ltd. v. E.3.I.C. 1979 (39) F.L.R.258 (Born.) 
(D.B.'. ~ 

27. 12., Section 45( 1): Employees' State Insurance (General) 
Regulations, 1950, Regulation 102. 

28. Power to call for production of the registers means that 
the pr.oduction is to be mdde on the factory premises. 
The inspector hdS no power to call for their production 
at hili office. See State of Saurashtra v. Pitambar 
sa~!.bhai } 1954) 1 L.,[".J .139 (Sau.) (D. B. ) • Failure to 
pr uce a reqister by the employer, on demand, is punish
able. See Alibhai v. Emperor, A.I.R.1943 Nag.79. 
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29 
document or register. Every principal employer has to 

maintain a bound inspection book and be responsible for its 

productton, on demand by an inspector. A note of all 

irregularities and illegaliti~s, discovered at the time of 

inspection,indicating therein the action, proposed to be 

taken against the principal employer together with the orders 

for their remedy, passed by the inspector, is sent to the 

principal employer. The latter has to enter the note and 

orders in the inspection book. 3D 

The penalties, for violation of the provisions for 

ensuring the provision of compensatory benefits for industrial 

injuries, are more stringent under the Employees' State 

Insurance Act31 than under the Workmen's Compensation Act.
32 

Thus, a person is punishable with imprisonment for a term, 

which may extend upto six months or with fine not exceeding 

two tho\lscmd rupees or with both for giving false statement 

for avoiding any p~yments.33 A person, who is guilty of 

29. Employe •• ' State Insurance Act, 1948, Section 45(2)(d). 

30. Employees' State Insurance (General) Regulations, 1950, 
Re~llation 102-A (i) and (ii). Every principal employer 
shall preserve the inspection book, after it is filled 
for a period of 5 years from the date of the last entry 
therein. lS., Regulation 102-A (ill). 

31. The ~~nalties have been made strlngent by Act No.29 of 
19B9. 

32. Su,era:., n.8. 

33. Employees' State Insurance Act, 1948, Section 94. The 
words 'six months' have been substituted for 'three 
mont~hs' and 'two thousand' for 'five hundred' by Act 
No~29 of 1989, Section 32 (i) and (il) w.e.f.20.l0.1989. 
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offences like failure to submit any return,34 obstructing 

an inspector in the discharge of his duties,35 and any con-

travention of the Act or the rules or the regulations, for 

which no special penalty is provided, is punishable with 

.imprisonment for a term, which may extend to one year or 

with firle, which may extend to four thousand rupees, or with 

both. 36 The punishment for failure to pay contributions 

.ls the Inost stringent. A person, guilty of failure to pay 

~he employee's contribution, is punishable with imprisonmen~ 

r.anginq from one to three years and a fine of ten thousand 

:-upees. In any other case of failure to pay contribution, 

~he guilty person is punishable with imprisonment~ranging 

trom six. months to three years and a fine of five thousand 

37 J:-upees. A person, who is guilty of repetition of an 

c)ffence after conviction, 1s punished with imprisonment for 

n term, ~hich may extend to two years and a fine of five 

thousand rupees for every subsequent offence. 38 If the 

:14. l2.~ Section 44. 

:tS. Id. i 3ection 45; Employees' State Insurance (General) 
RegIJlations, 1950, Regulations 102, l02-A. 

~6. ~., Section 85. 

:17. Ibid. In Nellimerla Jute Mills Co. Lt.d., v. E.5. I.e., 
A:I7R.1961 A.P.33S (D.B.), it was held that there was 
nothin9 in the Act to prevent a Crim.1ndl Court from 
entertaining a prosecut.ion under the Act without adjudi
cation of that matter by the Employe~s' Insurance Court. 

::.8. Id., ::it~ction SS-A. The words "two years and with fine 
or fivl~ thousand rupees" have been substituted for "one 
year, t)r with fine which may extend to two thousand 
rupees, or with both~ by Act No.29 of 19891

• 
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subsequent offence is failure by the employer to pay any 

contributlon, the employer is punishable with imprisonment 

for a tenn,ranging from two to five years lnd a fine of 

twenty five thousand rupees. 39 Where an employer is con-

victed of an offence for failure to pay any contribution, 

the court40 may require him to pay the amount of contr1bu-

41 ticn, in addition to awarding any punishment. 

If the person, committing an of£ence)violating the 

provisions for ensuring provision of compensatory benefits, 

is a company, every person, who, at the time of the co~-

ssion of the offence, was in charge of the company as well 

42 as the company will be punished for the offence. Further, 

1f the offence,committed,is attributable to any neglect on 

the part of any director or manager, secretary or other 

39. Id., 3ection SS-A, Proviso. In the Proviso, the words 
-live years but which shall not be less than two years 
and shall also be liable to fine of twenty five thousand 
rupees" have been substituted for ".one year but which 
shall not be less than three months and shall also be 
liable to fine which may extend to four thousand rupees" 
by Act No.29 of 1989 w.e.f.20.l0.1989. 

40. No court inferior to that of a Metropolitan Magistrate 
or JUdicial Magistrate of the First Class shall try any 
offence under the Employees' State Insurance Act, 1918. 
~., Section 86(2). 

41. !2., Section 8S-C. 

42. Id.~ Section 86-A (1). But a person shall not be puni9hed. 
11 he proves that the offence was committed without his 
knowledge or that he exercised all due diligence to prevent 
the commission of such offence. ~., Section 86-A (1), 
Proviso. 
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off icer of the company, such director, ;nanaqer, secretary 

or other officer i~ liable for punishment. 43 

As under the Workmen's Compensation Act, 1923,4~either 

a workman nor a trade union has any right to institute, of 

one's own accord, proceedings for prosecution for commission 

of offences under the Employees' State Insurance Act, 1948. 

Such proceeding can be instituted only by or with the previous 

sanction of the Insurance Commissioner or other authorised 

officer of the corporation. 45 

In addition to prosecution for offences through crimi-

nal court, the Corporation may recover damages from the 

employer by way of penalty for failure to pay contributions 

or other amounts. 46 The amount of damages. that the Cor-

poration can recover from the employer. is not to exceed the 

47 
amount of arrears as may be specified in the regulations. 

43. ~., Section 86-A (2). 

44. See supra, n.10. 

45. Employees' State Insurance Act, 1948, Section 86 (1). 

46. Id., Section 85-B(1). See E.S.I.co~ratlon v. Perfect 
~tteries Co., [1995] 87 F.J.R.374 ~P.) (O.B.). In 
Rameshwar Jute Hills Ltd. v. Union of India, 1986 Lab. 
~1225 (Pat., (F.B.), it was held that the Corporation's 
power under Section 85-B can be delegated to subordinate 
officers or authorities by virtue of Section 94-A. In 
E.S.I.C. v. Dhanda Engineers (p) Ltd., 1981 Lab.I.C.658 
(P. & H.) (D.B.), It was held that the liability for 

puni.shment under Section 85 survives, despite imposition 
of damages under SectJ.on 85-B and payment of interest 
under Regulation 31-A. 

47. IbJ.d. See also Employees' State Insurance (General) 
Reglllations. 1950, Regulation 31-C. The ~ords Mfrom the 
employer by way of penalty such damages not exceeding 

contd ••• 
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Before .ce(::overinq damages from the employer. the Corporation 

should <Jive the employer ~ reasonable opportunity of being 

heard. 48 His explanation must be duly conSidered49 and a 

speaking order for recovery of damages should be passed, 

after taKing into account all the facts and circumstances. 50 

The damages may be recovered from the employer as an arrear 

of land revenue or other modes of recovery.51 The provision, 

(f.n.47 contd.) the amount of arrears as may be specified in 
the requlation9~ in Section 85-B(1) have been substituted 
for the words "from the employer such damages not exceed
ing the amount of arrears as it may think fit to impose" 
by ·A.ct No. 29 of 1989. 

48. 

49. 

50. 

51. 

Id., Section 85-B(1), Proviso I. See E.S.I.C. v. Pe~ect 
POtteries Co., [1995) 87 F.J.R.374 (M.P.) (O.B.~ Rame
.£War Jute Mills v. Union of India, 1986 Lab.I.C.1225 
(Pat.) (F.B.). An order, passed under Section 85-B, 
after affording reasonable opportunity of being heard, 
is not subject to judicial review by the Employees' 
Insurance Court. See Straw Products Ltd., v. E.S.I.C. 
1986 (53) F.L.R.743 (H.P.). 

E.S.I.C. v. Perfect Potteries Co., S(~6;' n.48. In 
E:"S:'"I':"C7 v. 1ndoflex (P.) Ltd., 1988 F.L.R.109(Raj.)/ 
It was held that payment of Interest by the employer 
under Regulation 31-A is no bar to imposition of damages 
under Section 85-8. In E.S.I.C. v. Meec09 Ltd., 1980 
K.L.1'.179 (O.B.), it was field that tne damages, contem
plat~j in Section 85-B, is not compensation for loss on 
account of the default of a party but in the nature of 
a penalty, that could be imposed for non-compliance with 
the statute~ and hence, mere absence of proof of loss 
was no bar to imposing damages under Section 8S-B. 

E.S.I.C. v. Perfect Potteries Co., f1995] 87 F.J.R.374 
(H.P.) (D.B •• See a so M s.Prestolite of India Ltd., 
v. Rag.Dir., A.I.R. 1994 ~.. ; ama anu acturers 
(R) Ltd. v. E.S.I.C.)1990 (60) F.L.R.743 (Mad.) (D.B.); 
E.s.f.c. v. AssocIated Industries (Assam), 1990 Lab.I.C. 
195 (Gau.); R.D., E.S.I.C. v. Sakthi Tiles, 1988 (2) 
K.L.T.280 (O.B.): Rameshwar Jute MIlls Ltd. v. Union of 
India, 1986 Lab.I.C.1225 (Pat.) (F.B.). 

e 

Employees' State Insurance Act, 1948, Section A5-B(2). 
In thi •• ub-•• ctlon, the words ~or under Section 45-C 
to Section 45-1" were added at the end by Act No.29 of 
1989, Section 35. 
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requiring the Corporation to afford opportunity for hearing 

to the eluployer and recover only such damages as specified 

52 in the regulations ) prevents the Corporation from resorting 

to arbitrary exercise of power. 53 

Though the inspector under the Employees' State 

Insurance Act, 1949 has wide powers of inspection, the 

question of exercise of such powers is left to the discre-

54 tion of the inspector. Again, it is true that the 

penalties for the viol~t1on of the provisions for ensuring 

provision of compensatory benefits have been made stringent 

by Act No.29 of 1989. But the question, whether the violator 

should be proceeded against, depends upon the Insurance 
55 

Commissioner or other authorised officer of the Corporation. 

As undelo the Workmen's Compensation Act, 1923,56 in the 

Employees' State Insurance Act also, there is nothing that 

52. Supra, nn.47, 48, 49 and 50. 

53. For arbitrary exercise of power by the Corporation, see 
C(S.Hind Arts Press v. E.S.I.C., 1990 Lab.I.C.744 (Kant.) 
O.S.), where the Corporation proceeded to levy d~~ages 

to the extent of 50% and 6~~ respectively on the employer 
for del~yed payment of contribution for two peciods and 
f01" further delay, damages to the extent of 100%. It was 
held that, though the levy of damages for earl.t.er two 
periods was not arbi trary, the levy of damages to the 
extent of 100% was and, therefore, ordered the same to 
be reduced to 60%. 

54. Employees' State Insurance Act, 1948, Section 45(2). 

55. !2., Section 86 (1). 

56. Supra, nn.1, 2 and 13. 
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compels the Inspector)1nsurance COmmissioner/authorised 

officer of the Corporation to switch on the enforcement 

machinery. It is suggested that Section 45 of the 

Employees' State Insurance Act. 1948 may be amended empower-

ing the Employees' State Insurance Corporation to constitute 

in each local office an Inspectorate, consisting of one 

Inspector. appointed by the Corporation and one employees' 

representative, selected by the Corporation, inconsultation 

with employees' union, having the larqest mrmberahip, instead 

57 of the existing provision for appointing inspectors. For 

initiating prosecution for offences, provision may be intro

duced ill the Employees' State Insurance Act. empowering the 

Corporation to constitute 1n each local office a Prosecuting 

Agency, consisting of one authorised official of the Corpo-

ration and one employees' representative, selected by the 

Corporati.on, in consultation with employees' union, having 

the largest membership. Conducting inspections regularly 

and initiating prosecution promptly should be made the 

mandatol-Y duty of the Inspectorate and Prosecuting Agency 

respectively. 

Provision may be incorporated in the Workmen's Compen

sation Act. 1923. empowering the State Government to consti-

tute in each district an Inspectorate, consisting of one 

57. See Employees' State Insurance Act, 1948, Section 45. 
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Inspector. appointed by the State Government a.nd one workers' 

representative, selected by the State Government, in consul

tation with '4iorkers' organisation, having the largest member

ship, of employments, covered by the Act and in the absence 

of any ~orkers' organisation in the employments, covered by 

the Act, one workers' representative, selected by the State 

Government and entrust it with the mandatory duty of con

ducting inspections and enforcinq the provisions of the Act. 

Provision may also be incorporated in the Workmen's Compen

sation Act, 1923, empowering the State Government to consti

tute in each district a Prosecuting Agency, consisting of 

an official, appointed by the State Government and the 

workers' representative, in the Inspectorate, proposed under 

the Act. It should be made the mandatory duty of the 

Prosecuting Agency to initiate prosecutions for offences 

under this Act. 



Chapt;er 10 

Er-t.P IRICAL srUDY ON THE J-PPLICA'fION OF THE ACTS FOR 

COMPENSATING INDUSTRIAL INJURIES 

~r empirical study, on the application of th~ ~orkmen' s 

Comp(:~n Sd.t ion Act, 1923 anJ the Smploye,=s t .~tl t.e Insurance 

A.ct, :~9'1!:, ..... as conducted for fin~_Hr.J out t:---.eir effective~ess 

in prov;iding compensation to .... orkmen for industrial injuries. 

The uni "E~rsc, sampled out_ for the study, was main 1 y the 

Cochin .i.ndustrial belt in the .3tate of Kerala. The industrial 

estabLl:;;hments, chosen for study from this universe, do n::>t 

have a. homogeneous ch lr 3.cter. 50 it was felt desirlble to 

1 
adopt 1:: I;~ stratified random sampl ing :nethj(j of research. 

Each o~ the industrial establishments was taken as a stratum 

- la 
and frolT each, a group of five to fifteen · .... orkmew'employees 

.... as St~ Lected by rand:>m sampling. Qata .... ere collected by 

inform·3l personal discussions '~ith the workmen/employees 

with t.:,;~ help of a schedule of questions. In those cases, 

where t~:.~~ workmen/employees, interviewed, could not give a 

clea::- :f=<cture regardin:J a particular issue, the data, 

colJ.l?~tr!!d from suc;, group of ',york'men/employees ~ere checke'1 

by haviGg personal disCUS5io~s ~ith another group/tra4e 

unions/':,rnployers/local off ices of the ~mployees I State 

----_._-... _---------
1. SeE". :~. P.. Kothar i, Research Methodology, Methodsmd 

T-=(~hn.lqu~s (1991), ;:)p. 76, 77. -

la. 

_._--'- -
:'E!l'SOnS J Covered by t.he ~mployees I 
19~8, ar2 called as 'em9loyees'. 

State Insurance Act, 
See supra, Chapter 3. 
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J:nsuranr.:~! Corporation and thu3, the actual !X) si tion · ..... 3S 

<3.scertaJned. 

For enquiring about the applic3tion of the "o'iork:ne:~' s 

Compensdt ion Act, 1923, th~ fol10· .... in(] categories oflorker s, 

2 covered by the Act, were person~lly interviewed:-

:1) worK.;llen, engaged 

f 2) workmen of ferry 

3 in loadin? and unl~adin1 shi?s; 

boats; 4 

13) railway servants S like luggage porters, licenced coolie 

;:. ",-Workmen's Compensation Act, 1923, Section 2 (1) (n), 
read with Schedule 11 to the Act. 

;. Id., Schedule 11, Clause (VII). For studying, ho~ far 
:;;Qrkmen, engaged in loading and unloa1ing ships, ·..,ere 
benefited by the Act, workers of this category, employed 
by Cochin Port Trust were intervie~ed. These workers 
are generally illiterate. They have to carry very heavy 
loads. Ships, coming to the Port, are time-bound, as 
they are to leave the Port for some other place by a 
particular date. .30 the stevedores of ships offer spee'i 
money to the workers and get the work done speedily. 
Further, they are forced to handle new equipments and 
work in containers without proper training. Heaviness of 
the loads, speedy disposal of work and lack of tr,ining 
in handling equipments lead to frequent accidents. The 
data were collected by discussions with different groups 
of workers and trade unions. 

{~. Id •. 5chedule II, Clause (XVII). The ~orkmen of ferry 
bOats" run by the Kerala Shipping and Inland Navigaticm 
Corpor<it.ion Ltd. anJ. the Kerala State :later Transport 
:>epartrnE~nt t both in Cochin were interviewed. 

~l. I3.., Section 2 (1) (n) (i). Railway servants of Cochin 
(Cochin Harhour Terminu3, North and South), Alwaye and 
Trichur railway stations 'Nere interviewed. 
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port.'9Cs# gangmen,6 khalasies. 7 electricians and workm~n 

of t.he Signal and Telecom Department; 

:4) workers# engaged in outdoor work in Railway Mail 

Service; 8 

:5) workers. engaged in outdoor work in the P~st and 

9 Telegraph Department: 

fi. Gangrnen are class IV employees of the Sn::}ineering Depart
ment of the Indian :i.ailways. They, being illiterate, are 
the most exploited class of workers of the Railways. They 
are prone to accidents, as they work on the railway line 
day/night, irrespective of the condition of the weather. 
They may be dashed to death by trains. coming without 
signals. They may get sun-stroke and collapse in th~ 
course of work. They are not supplieJ gloves for clean
ing the lines nor kerosene oil and soap for washing their 
tarred and stained hands. So they may contract skin 
diseases. Data were collected by discussions with gangmen 
of eochin (Cochin ~arbar, North and South), Alwaye and 
Tr ichlJ!" railway stations. It was reported that a qangman, 
on ni~lt duty on a rail~ay line near Coch!n, was dashed 
to ded~h by a train. coming without signals. See Malavala 
~anora~a, June 9. 1994, p.l. 

"r Khalasies are also Class IV employees of the Engineerin? 
~epartrnent of the Indian Rai I· .... ays 1 ike gangmen. They 
include plumbers, brick-layers, c'lrpenters, blacKsmith3, 
painters. c12aners of water tanks and drainage workers 
of the Railways. They face th'~ risk of fallin::; from 
heights and gettinJ injured. Cleaners of ·Nater tan~s may 
get electric shocks. Drainage khalasies. "Norkinq ·..,.ithout 
any preventive equipments/qloves, ·~re exposed to thA risk 
of cont.racting skin diseases. The data were collected hy 
discussions with two different groups of khalasi~s of 
eochin South railway station. 

8. ',{orKmen's Co:npensation Act. 1923, Schedule 11. Clause 
(xiii). ~orkers of Railway Mail Service. Cochin 30uth 
railway station ·04ere interviewed. 

t;, Ibid. In addition to the workmen. engaged in outdoor duty 
Tri"the Head Post Office, Cochin, th~ ',mrkmen of Mail Motor 
Service. near eochin South railway station, were interviewe:]. 
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C6} wo~~ers, engagAd in handling and transp0rtin~ c!r~o 

. 10 in DClrge 5; 

(7) linemen and overseers of the Kerala 3tate ~lectricity 

11 Board: 

( 8) 

~ 9) 

(la) 

(:.1 ) 

10. 

11. 

workmen of timber industry;12 

X-ray technicians; 13 

14 
construction workers of multi-storeyed buildings: 

sweepers and cleaners; 15 

Id. _ Schedule II, Clause (i). The '""orKmen employed by 
the Kerala Shipping and Inland Navigation ~orp:>rati:m 
Ltd' l Cochin,were interviewed. These workers are 
exposed. to the risk of lung diseases, because of their 
const~nt touch with polluting chemicals. 

Id., Schedule II, Clauses (ix) and (xix). The workmen 
Of th.is category of the Kerala State Electricity Board, 
South Kalamassery were interviewed. 

12. Id., Schedule 11, Clauses (iii), (xxii) and (xxiii). 
~r~nen of T.K.P.Industries, ~dappally, Cochin were 
interviewed. 

13. Id., Schedule 11, Clause (xxvii). X-ray technicians 
Of Lisie Hospital, eochin; PVS Hospital, ~oc~in and 
Cochin Port Hospital were interviewed. X-ray techni
cians are exposed to a risky environment. Years of 
exposure to radium may C:iuse cancer. If ·,.,oun,:1s a.nd 
burns occur, due to radiation, healinq is very jiffi
cult. ~ccidents may occur, due to electric shock. 
Th-..ese 'Morkers and their children, w;!n~rally, suffer 
from poor health. 

1~. Id.; ~chedule II, Clause (viii). Construction workers 
or T and T Associates, Edappally; Kareem & Co •• Kaloor 
and K.r~Francis, HMT Junction, Kalamassery were inter
vieWed. 

l;·. ~., Schedule II, Clause (x). 3',.,eepers and cleaners of 
Corporation of Cochin were interviewed. 
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( 12 ) 16 , 17 drivers, conductors and cleaners of vehIcles; 

(13) 1i d li . f T 1 h ~ h 1S . nemen an ne superVIsors 0 e ~p one~xc dng~: 

(14) ~orkers of ~ater purification plant: 19 

(15) ~orkers, engaged in th~ exhibition of pictures;20 

15. :rd.~ Schedule 11. Clauses (i) & (xxv). Drivers of 
COrporation of eochin, Private and Transport Bus stands, 
Alwaye were interviewed. 

17. Id.~ Schedule 11, Clause (i). Cleaners of vehicles of 
COrporation of Cochin and conductors and cle~ners of 
buses of Private and Transport Bus star.ds, Alwaye were 
interviewed. 

18. Id •• Schedule 11, Clause (ix). Linemen and line super
;rs~rs of Telephone Exchange, Alwaye were intervie~eJ. 
Accidents, like falling and getting electric shocks, 
are now rare in the Department of Telecom:nunications, 
because of the use of insulation coatin~ lines, minimi
sation of overhead cable lines and the adoption ~f 
underground cable system. 3till, as th~ linemer. have 
to keep the telephone receivers close to their ears for 
a long time for fault repair, the diaphragms of their 
ears are com~only damaged. As they work in the hot sun 
without any eye protective devices, their eye-siqht is 
affected. Aorkers, doing underground jointing wor~have 
to work in tents in dusty and polluted environment ~or 
long hours and are, therefore, susceptible to lung 
diseases. The data were collected by discu5sions with 
two groups of workers of this category of the Telephone 
Exchange. Alwaye. 

19. Id •• Schedule 11, Cl3.use (iii). WorKm~n of Water 'tlorks, 
AI'1.tIaye were interviewed. These workers are likely to 
get electric ShOCKS, while operating heavy motors and 
have breathing trouble, while chlorinating water. They 
have to carry heavy bags of chemicals like alum, walking 
dlony slippery floor. So th~y m~y fall j~~n anj get 
in jured. They are likely to become d~af, as they · .... ork 
in ;1ighl y noi sy atmosphere. 

20. !S .. 3ch(~jule 11, Clause (xxi). ,-'JorKrn-31! of ~at~a 
Ma(:.hurya Theatre, Alwaye were interviewed. 



323 

:16) workmen, engaged in the operation of Light house;21 

'17) d f h< 22 masters an seamen 0 s 1pS; 

<18) workers, engaged in drilling tube-wells; 23 

i 19) workers, 
24 

engaged in blastin~ and crushing rock: 

120) workers, engaged in operation or mainten~nce of 

, f 25 a1rcra t: 

~l. Id., Schedule 11, Clause (xx). Workmen of Light house, 
vypeen, Cochin were interviewed. There are only five 
workers including attender and sweepers, engaged in th~ 
oper.ation and maintenance of the Light house in Cochin. 
Those, who are engaged in outdoor work lik~ cleaning th~ 
lantern glass and painting cupola, are likely to fall 
from the top of the Lighthouse down to the ground. 
~orkers may fall from the vertical ladder inside the 
Lighthouse from 20 feet height. They are likely to 
have electric shocks, as they work in contact with high
power electricity (3500 volts). If there is no electri
city. either generator or gas has to he used for op~rat
ing the Lighthouse. During monsoon, it is very :Hffi
cult ~o start the generator 3nd this may cause c~est pain 
to the worker. Operation of the Lighthouse by using qas 
is also equally risky. 

22. Id., Schedule 11, Clause (vi). Masters and seamen of 
Ship, named M.V.Ubaidullah, an Indian ship, carryin? 
cargo from eochin to Lakshadweep, were interviewed. 

23. Id., Schedule 11, Clause (xxx). ~orkers of the Ground
~ter Department, Collectorate, Coc~in were interviewed. 
Thes~! lNorkers, engaged in drillin,] tube-wells, d·':) a 
highly risky job. Accidents, like hreaklr.q of oil tanker 
air compressor and air hoses, may occur at any time. / 
They are likely to be affected by blindness, pressure, 
lung and heart diseases, as they work in highly noisy, 
dusty and polluted environment. 

:£,1. Id., '::'chedule II, -":lauses (iv) and (xv). Workers, 
employed by Thomas Koravakkattl.l, Kulappuram, Muvattllpuzha 
were interviewed. 

2~;. Id., Schedule 11, Clause (xxviii). 't/orkers, engaged in 
operation or maintenance of aircraft in Airport, ':ochi:1, 
were interviewed. 



326 

(21) wo::-:;(ers, engaged in handling or transport of ~~oo:js 

26 
in ':Jodowns; and 

( ""2) .. f f i 27 ~ wori(ers 0 actor es. 

The chief defect of the ',lorkrnen' 3 Compensati8:1 Act, 

1923 is that it casts the entire li~bility for com~ensation 

on the employer but does not compel him to insure his 11~

hility.28 If the e~loyer insures his liability under t~~ 

Act, he ~ill not evade his liability. So it .... as felt 

necessary to enquin~ into the 1uestion 'N'hether the employers 

of the ·.I'lorkT:'len, chosen for the study on the application of 

29 
th~ I'lor:}:man's Compensati:m Act, 1923, have insured their 

liability for payment of compensation. Of the fifty 

30 employers, taken up for study, seventeen are Central 

Government factories/departments, nine Kerala Government 

------------------------------------------------------------------.---
26. Id., .schedule II, Clause (xxvi). 'lorkers of the gOdo· .. m 

or Fo,:>d Corporation of India, .'Hllin']don Island, Coc:-"in 
were interviewed. 

27. Id., 3chedule II, Clauses (il) and (iil). ~orkers of 
!actories like Coc~in 3hipyard Ltd., Cochin-1S, ~indu
sthan Petroleum Corporation Ltd., Cochin-16: Modern ~ooi 
Industries (India) Ltd •• Edappally; Premier Tyres Ltd., 
KalamasserYi Indian Aluminium Co. Ltd., Udyoqamand~l: 
Travancore Cochin Chemicals Ltd., Udyogamandal: Fertili
sers ~nd Chemicals Travancore Ltd., Udyogamandal; Hindu
sthan Insecticides Ltd., Udyogamandal: Travancore 2hemi
cals '1anufacturin':J Ltd., Kalamassery: 'Hndusthan ~-1achir.e 
Tools Ltd., Kalamassery and Tata Oil Mills Ltd" eochin, 
not ,::::::>vered by the '::mployees' State Insuranc<? Ac,::., 1948, 
were interviewed. 

28. See L~., Sections 3 and 14. 

29. 3u2ra, nn.3-27. 

30. Ibid. -. 
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::iepartment.s/factories, four private factories, t ..... o priva.te 

servic(;! :lnstitutions, three buil:Hng contractors anj fifteen 

privat.f;! individual employers, of ·..t:'om thirt~en are bus 

:Jwners. The information, collected, is tabulated as 

Eollows:-

3l. 
'10. 

1-

2 

.3 

cl 

" " ,.' 

t~ 

C':ltegory of 
E~1'1ployers 

chosen for 
st.udy. 

Cent.ral Govt. 
departments! 
fa.ct.ories. 

Kerala Govt. 
departments! 
factories 

Priva.te 
factories 

Private service 
institutions 

Building 
contractors 

Private indivl-
dual employers 

Private bus 
owners 

Table No. I 

Total No.of 
employers 
chosen for 
study. 

17 

9 

4 

2 

3 

2 

13 

50 

Total No.of 
employers 
who have not 
insured the 
liability. 

12 

7 

3 

2 

1 

2 

27 

Total NO.'Jf 
employers 
· .... ho l-)ave 
insured the 
liability. 

5 

2 

1 

2 

13 

23 

--------------------------~I---------------------l2----------
~t is found that only five out of the seventeen Central 

:11. Shipping Corporation of India, Indian Airlines, ~oder~ 
Food Industries Ltd., Fertilisers and Chemicals Travan
core Ltd. and Hindustan Insecticides Ltd. 

J2. Cochin Port Trust, Railways, Railway Mail Service, 

cont,~ •.. 
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33 34 30vernment departments/factories. two out of the nine 

35 
Keral~ Government departll'Ants/factories and one out of 

the four private factories 36 have insured their liability. 

The two private service institutions37 and th8 t·,o{O private 

inJividudl employers other than bus owners38 have not 

insured their liability. 
39 

Two out of three buildin~ con-

/lO tractors and all the private bus owners have insured 

their liability. 

{f. n. J 2 .. :ontci.) Teleco:nmunications, Lighthouse::!, Post ,mJ 
Telegraph, Shipping Corporation of Indi3, Indian \ir-
11n83, Modern Food Industries Ltd., Fertilisers and 
Chl-3!tn.tcals Travancore Ltd., ~industan Insecticides Ltd., 
Foor Corporation of Indid, Hindustan Petroleum Corpora
tion Ltd., Indian Aluminium Company Ltd., Indian qare 
Earths Ltd., Hindustan Machine Tools Ltd. and Cochin 
Sh.ipyard Ltd. 

:~3. Kerala 3hipping and Inland Navigation Corporation Lt~. 
(transportin,] cargo in barges) and Travancore eachi n 
Chemicals Ltd. 

34. Kera:~a 3hipping and Inland Navigation Corporation Lt.d. 
(runnin;r ferry boats), Kerala Shipping and Inland 
Navigation Corpordtion Ltd. (transporting cargo in 
barges), Kerala State Slectricity Board, Corporation 
of C:ochin, Kerala'ldter ,;'uthori t y, Kerala State Road 
Tra:!15:port Corporation LtJ., Kerala State 'later Transport 
Department, Kerala State Ground iater Department, and 
Trava!icore Cochin Ch~micals Ltd. 

35. T.!':.? Industries, Sdappally. 

36. T.K.P. Industries, 2dappally; Travancore Chemicals 
Manufacturing Ltd., Kalamassery and Tata Oil Mills 
Ltd •• Cochin-16. 

~7. Lisie Hospital, eochin and PV3 Hospital l eochin. 

38. 1-1atha Mathurya theatre I .-\lwaye and Thomas ;'~oravakkattu, 
t-1uvat.tupuzha • 

. ;9. T. & 1'. Associates, ~dappally dnd Kareem & ':0., Kaloor, 
Cochin. 

,~o. T. & 'T.'. .-\ssociates I 2dappall y, Kareem & Co., Kaloor, 
Cochin and ~.T.Franci5 & Co., Kalamassery. 
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Additional information. ~n the issue of insurance of 

Liabilit.y of the employer t was collected by verifying the 

:7.egister of ~-Jorkrnen' s Compensation Cases of the offices of 

·:.he Comrnissioner for .'lorkmen's Compensation at ErndKulam 

a.nd Tr ichur. Fifty six cases, as entered in the Reqister 

of ;o{orkrnen's Compensation Cases, 1992 of the Ernakulam 

office, were verified. The information, collected, is 

tabulated below: 

:::'ategory of 
employers. 

,~entral Govt. 
..5epartments/ 
factories. 

[.~erala Govt. 
departments/ 
factories 

Private firms 

k->rivate 
J.ndividua:·. s 

T~ble No.II 

Total No.of 
employers. 

8 

4 

26 

18 

56 

No. of 
employers 
who have 
not insured 
their 
liability 

8 

4 

12 

3 

27 

No. of 
employers 
who :,ave 
insured 
their 
liability 

14 

15 

29 

---------_._------------------------------------------------
:~ is found that none of the eight Central and four State 

';'.Jvernment departments/factories, verified, has insured the 

1 iability. But out of the twenty six private firms, 
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verifiei~ fourteen have insured their liability. 

to pr-lv-31:e individual employer-s, out of the eighteen cases, 

verifJed, fifteen have insured their liability. 

Forty five Cdses, as entered in the Register of 

~orkmen's Compensation Cases, 1990 of the Office of the 

C:ommiss:'.oner for:lorkmen' s ,:ompensation. Tricnur, 'J/ere 

verifl.ecl. The informatj_on, collected, is tabul3.ted oelo· .... : 

Category of 
employers. 

::entral :;ovt. 
departments/ 
factories~ 

;.cerala Govt. 
departments/ 
factories. 

Clrivate ::Jrms 

:>rivate 
:..ndividuals 

Table No.II! 

Total No. of 
employers. 

2 

2 

41 

45 

Total No, of 
employers 
who have not 
insured the 
liability. 

2 

2 

4 

8 

Total No. of 
e:nployers 
who have 
insured G'1e 
liability. 

37 

37 

In forty one cases, the err~loyers ar~ private individuals. 

of whom thirty are owners of vehicles and of these, thirty 

seven have insured their liability. In the remainin] four 

cases, the employers are two Kerala Government departments/ 

hoards anj two private fir~s and all the four have not 

lnsured tneir liability. 
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In the absence of provision for compulsory insurance 

of employer's liabi1i ty under the ~'iorkmen I s ':omp<:!nsation 

Act, 192:1 ,> it has to be examined whether the employer tries 

to evade his liability under the Act. The information, 

collected for examining this question, is tabulated as 

f0110,",8:-

Table No. IV 

----------------------------------------------------,----------~-
C I I , , Cl) c ~) 0.' '0 Q) 

.... Q) oc~ oc::>. .j,) alUl· rtll"c 
C a~egory of ..... ~ \0.1 1-1 Q) Q). ~ ~ Q) rtI il) 'M 0 0.. ~ g Ul ~ > rtI .., 
""mployers 0 .., 0 0.. 0. 0. .j,) 0 0. 0.. ~ ,.C 0 C 0 E '" 4>.j,) 0 4> !I) Cl 
- • E tJ E C.j,) ..,otJ l1l c Cry 

:31. taken for . tIl >. • Cl) 0 Ul 4: • Ul 0 C It) « .!I) tJ III .Q Q) • I1l Q) 0 
o 1-1 '0 0 1-1 U ",. 0 ~ U -ri .c c . 0 1-1'0 .c ttl'O 0 ~ 0...., 

l~o. stud y. Z Q)::l Z Q) U Z Q) ..,...,.j,) Z Q) GJ Q) ..., Z Q) E ...... 
>,.j,) >'t"c. >.tJ'IC U >'~'OCa;u >.0'" 

...... 0 11) .-1 0 c: 0 ~ ...... 0 c 0 ~ Q) < .-4 0...,"" 0 ,C () .-4 0 () 
I'j ...... "I1 ...... -..j • .-1 "~-.1 ..... Q)I1l. ''Tl ...... ::l> ..... .j,)'" rtI ...... c 
.j,) 0. ~ .., 0.. ':l .., 0.' .j,) 0.. '0 +l .c 0 c +J 0..0' 0 .., .., 0.0' 0 
o E 0 0 E..-\ It! ..c 0 E ..., It! "'.c . 0 E GJ ~ ttl ~~ 0 E C """1 
E-- Q)..... E- Q) > Ul.., ~ Q) > 01 0 .., ~ E-- Q) ~ 0. tfl 0 0 E- (1)..-\ +l 

1 Cent.ral Govt. 17 8 8 1 
departments/ 
factories 

2 Kerala Govt. 9 5 4 
depa:~tmen t s/ 
factories. 

3 Private 4 1 1 2 
factories. 

4 P rivat.e 2 2 
serv:lce 
instjtutions 

5 Building 
3 2 cont.ractors 1 

5 Private 
2 2 employers 

7 Private bus 13 13 
owners 

50 29 13 5 3 

--------------------------------------------------------------
t -.. lays other than those in tha ~'lorkment s Compensation Act, 

1923 includes meeting t:'1e expense3 for medicine, leave ",.itn 
full salary only for tenyporar'l disablement and alternative 
job only £o~ permanent dlsabl2mant and job for the dep~n
dant on y. ~n case of death. 
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Of the seventeen Central Sovernment departments/ 

factories, chosen for study, it is found tnat the workers, 

engaged .to loading and unloading work in the godown of the 

F'ood Corporation of India, are not given any co~pensation 

at all by their principal employer on the ground that t.:-ley 

are casual workers, employed through contractor. In the 

Jepartrnent of Telecommunications, thou'Jh the 1 i nemen and 

l.ine ·supervisors are not given any compensation in cases 

of permanent total disablement, tney are given other alter-

native jobs. In certain other Central ~overnment depart

~ents/factories like eochin Port Trust, Indian Railways,41 

?ost and Telegraph, eochin Port Hospital, Light House, 

41. In Ule Indian Kailways, though workmen of the 3ignal 
and Telecommunication Depart~ent, Electrical Department 
and even the lug<Jage porters of the Traffic Department 
are given legally pennisslble compensation, the class IV 
employees of the ~ngineering Department, namely, gang
men and khalasies are exploited. The Department of 
Railways considers only those injuries of these workers, 
causing wounJs and flo- of blood, as injuries on duty. 
Occupational diseases and collapsing in the course of 
duty, because of strain of work, are not treated as 
injuries on duty. Injuries on the way to and from place 
of work are also disregarded. These workers, being 
illiterate and not backed by trade unions, are simply 
disregarded by the management. They are treated just 
lik(~ slaves. Gangmen cannot gather together and filht 
in unison, as they are scattered on the rail~ay lines. 
This exploitation of theirs is admitted not only by the 
different groups of gangmen/khalasies, interviewed in 
20chin (Harbour Terminus,30uth and North), Alway~ an,j 
Trichur railway stations but also by workmen of other 
departments of the Railways. 
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Indian 11,1um1nium Co. Ltd., and Hindustan ~achin-2 Tools Lt:., 

payment of compensation is not certain. aut the injurej 

workmen of these departments/factories are given t::e cost 

42 of medicdl treatment, leave 'With sd.lary for temoor3.ry dis-

ablement and alternative job in cases of perman8nt totdl 

43 disablement. In Modern Food Industries (InJia) Ltd. only 

minor J,njuries to fingers and legs, which can !:le cured by 

medical treatment, have occurred. As tne factory has intro-

duced ql'OUp insurance system against industri~l accidents, 

the receipt of compensation, in the case of serious injuries, 

need not be doubted. In certain other departments/factories 

like Cochin Air Port, eochin Shipyard Ltd., Hindustan Petro-

leum Corporation Ltd., Fertilisers and Chemicals Travancore 

Ltd •• Hindustan Insecticides Ltd., Indian Rare Earths Ltd., 

and the Shipping Corporation of Indi~, the employer does not 

evade his liability for the pdyment of compensation under the 

".1orkmen· s Compensation Act, 1923. ','hereas Cochinll.ir Port, 

Fert1lisers and Chemicals Travancore Ltd., Hindustan Insecti-

cides L~d., and the Shipping Corporation of India have under 

44 taken group insurance of their workers, eochin Shipyard Ltd. 

42. In Hindustan Machine Tools Ltd., for the period of tem
porary disablement, only half pay salary is granted. 

43. eochin Port tTharf workers are denied even al ternati ve..: 
job, In cases of death, dependants are given job, only 
after years of delay. Gangrnen of the Railways are giv~n 
alternative job)only, after long gap, which leads to 
serv1ce-break and loss of other service benefits. Further: 
~he Department of Railways has recently stoPged the pro
vision for job for dependants, in case of death on duty. 

44. 2upE.:~' n.31. 
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Hindustdn Petroleum Corporation Ltd., and Indian Rare ~artns 

45 Ltd., have no group insurance. But in all these esta-

blishments, 1n the event of occurrence of industri~l injuries~ 

the entire cost of medical treatment,46 soecial leave with 

47 
salary for the period of temporary disablement and compen-

sation in cases of permanent disablement and death are 

48 ::]ranted to the injured w'orkman/his dependants. If th::=! 

workman ~s incapacitated for the work, he was doin~, he is 

given alternative job. 

45. Suer~, n.32. 

46. In eachin Air Port and the Shipping Corporation of !ndi':1, 
in addition to the cost of medical treatment, the food 
expenses, during the period of hospitalisation, are also 
met: by the employer. 

47. This special leave is with full salary in all these 
establishments except in the Shipping Corporation of 
India, ,where the seamen are granted only basic salary 
without allowances and eochin Shipyard, where leave 
~ith half salary only is granted. 

48. Dependant is ~enerally given job in case of death by 
these establishments. But in the ~ind~stan Petrol2um 
::orporation Ltd., the dependant is to opt anyone of 
the following alternatives: 
1.) Dependant ·.."ill be given employment. 
2) Full salary from the date of death till the date, on 

which the deceased workman would have retired in due 
course, if he had not died, at the rate of the salary, 
t.he workman was drawinq at the time of his death, 
will be giv~n in lumpsurn on the condition that the 
dependant ~ill not get gratuity and provident fund 
for the time being but only on the date, the deceased 
~orkman would have retired and after the due date of 
retirement, he ~ill be getting 4~h of the salary as 
pension. 

3) Forty percent of the last drawn salary from the date 
of death of the wor~~an till the due date of retire
ment will be given, in which case provident fund and 
gratuity will be paid along with this salary amount 
in lumpsum. 
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aut of the nine Kerala Government departments/factories 

takEm for study, the linemen and line supervisors of the 

Kerala State Electricity Board, ~orKers of the ~1ater ?urifi-

cation Plant at Alwaye under the control of th~ ~er'lla -'later 

Authority, the drivers and cleaners of vehicl~s and the 

sweepers ~nd cleaners of the Corporation of Cochin :.:I.nd t:-'e 

drivers dnd conductors of the Kerala State Road Transport 

Corporat.1on are not given compensation, in accordance · .... i t.h 

the Workmen's Compensation Act, 1923. In the Kerala State 

~lectricjty Board, the corporation of C:ochin and the :<erala 

-.-later Authority iJepartment, if the injured worKers of the 

categories, noted above, are unfit for the wor'-<., they have 

been doin-J, they may b;; -:jiven alternative job and in case :>f 

death, d dependant is given job. The situation, in the 

Kerala State Road Transport Corporation is different. The 

Corporation has not insured the staff against industrial 

accidents. In case of accidents, what the ~orpor~tion does, 

is to see that the loss, incurred by the Corporation by the 

accident, is recovered from the worker. 49 
The workmen of 

ferry boats, run by the Kerala Shipping and Inland Navi~ation 

Corporation Ltd •• are found to have sustained only minor 

49. Formerly. those drivers, who lost eyesight by occupa
tional strain, were :Jiven job in other categories. Now, 
even this practice is stopped. Drivers are forced to 
continue as drivers, despite loss of eye-sight, leading 
to 3.ccidents. 
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injuries. which can be cured by medical treatment. Accident 

leave '.-li1:h full salary is granted for the period of tem?orary 

disablement, in addition to medical reimbursement. ~he 

permanent wor~nen of both the barges, run by the Kerala 3hiJp-

ing and Inland Navigation 2orporation Ltd •. and the Kerala 

Ground ~~ater Department, engageJ in the construction of tllbe 

wells. the workmen of the ferry boats, run by the Kerala 

State Water Transport Department and the workm~n of th~ 

Travancore Cochin Chemicals Ltd., a Kerala Government company 

are satJ.sfied ~ith the compensation, provided to them by 

their respective employers for industrial injuries. The 

Kerala Shipping and Inland NaviJation C:orporation Ltd., an.j 

the Travancore Cochin Chemicals Ltd •• have insured their 

workmen. 
50 In case of accidents, leave ~ith full salary 

is provided, in addition to medical reimbursement, for the 

period of temporary disablement in all these four establish-

ments. After that, if the workm'll11s declared to be perma-

nently disabled or death ensues, compensation, admissible 

under the ~orkmen·s compensation Act, 1923, is provided. If 

the workman is not medically fit for his previous work, he 

is given other suitable job. 

50. In Kerala State ~ater Transport and Ground 4ater Depart
ments, hospital leave with full salary upto 120 days an.j 
half pay thereafter is given to permanent workers for 
temp)rary disablement, as per Kerala Service Rules, 
Article 103. 
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Ta·t:a. Oil Mills Ltd •• Travancore Chemicals ~anu£acturinJ 

Ltd., Premier Tyers Ltd., and T.K.P.lndustries Ltd., are t~e 

51 four private factories, taken up for study. In Travancore 

:hemicals Manufacturing Ltd., the compensation, provided to 

· ... orkmen, covered by the ~'iorkmen' s Compensation Act, 1923,32 

for industrial injuries is not at all in compliance with the 

Act, as t.he maximum amount of compensation is limi tea to 80'~ 

()f 10 days I sal ary. Premier Tyeres Ltd •. also does not Jr.tnt 

,~ompensat.ion for industri.il injuries to those ...... orkrnen, covere~ 

:JY the ."orkmen's Compensation Act, 1923,53 in accorda:Jce .-lit~J 

':.he A.ct.. The factory has, however, insured certain orgar.s 

of workers of certain risky departments, because of th2 ,-,ro-

. b' li f h " ff db' d 54 D ':'la 1. t Y 0 suc organs :::,e~ng a ecte y acc~ ents ,",ut 

~"ata Oil !1ills Ltd., provLies cOr:lpensation to workmen, not 

covered by the Employees' State Insurance Act, 1949,55 in 

,~ccordance with a workmen' 5 co;npensation scheme,lIhich is on 

d. par with the :;mployees' State Insurance Scheme. 56 As 'Jer 

~i 1. Supra, n.36. In the case of these factories, the >lork
men's-:ompensation A.ct, 1923 is apt)licable only to those 
workers, whose ',.rages exceed Ros.3,OOO/- and, nence, are 
not covered by the ~mployees' State Insurance Act, 1948. 
See ~upra, 2hapter 6 

52. See supra, n.S1. 

~i3. Ibid. -
54. 80th tne factory and the workman have to pay equal 

contributions for this insurance. 

:15. supr:a, n.51. 

:;6. The All India Tata Oil Mills ~mployees' Federation has 
entered into an agreement ·...,ith the mdnagement for pro
vidinq an accident compensation scheme on a par '.;i th the 
Employees' State Insurance Scheme. 
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this 9cheme, the company is to grant special leave '~dth E1;11 

salary for the period of temporary disablement. in 3ddjti0~ 

to meeting the entire medical expense. If temporary ~is-

ablement Js followed by permanent disablement, compensation 

is paid in lumpsum_~according to the rates as permissible 

under the Employees' State Insurance 3cheme. .?\S T.K.? 

Industr.1es Ltd., has insured the liability under t~e''''ork-

men's Compensation Act, 1923, co:npensation is paid by t~e 

insurance comp~ny, if accidents occur. 

57 
Lisie Hospital, Cochin and PVS Hospital, Cochin a.rr:! 

the two pI"ivate medical service institutions. taken for 

study. X-ray technicians, employed by these institutions, 

run the s:-isk of being affected by occupational diseases lik'? 

~ancer.5B If they happen to be affected by any occupational 

disease, they do not expect to ?et any compensation as per 

:.he -florM1en's Compensation Act; 1923. because ':>f thn di ff i-

,::ul ty of. proof and absence of group insurance by these i nst i-

l:utions. 

T & T Associates. Kareem & Co. and K.T.Francis & ~o. 

59 dre three building contractors, selected for study. Of 

these, the first two firms have insured their liabilitv for 

r::.7. 3upra, n.37. 

~,8. Suora. n.13. 

':.9. SUEr:!~ n.4), 
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compensd':.lon under the "or.-kmen IS 2ompensation Act. 1923. 

30 tnere is no possibility of their evading liabilitY,in 

t.he event:. of occurrence of accidents. 

The two private individual ~mployers. taken up for 

60 study. are the own~r of Matha ~athury~ theatre and Th0mas 

KoravaKattu, employing T,olorkers. engaged in rock blastin'] 

. 61 operatl.ons. The worker3, enqaged in th~ exhibition ~f 

films in Matha Mathury~ theatre, have never met with ~ny 

~ccident in the course of their employment for the l~st 

3everal years, entitling them to compensation under the 

'·~orkrnen' ~ Compensation Act, 1 ~23. ....orkers, engaged in rock 

c 
.olasting operations, are suseptible to accidents at any 

/' 

~ime, though no accident has occurred, since oper~tions W8re 

started recently by the. employer, selected for this study. 

,3ut the employer has not insured his liability for compen-

.5ation un.der the lIorkmen' s Compensation Act, 19/.3. .';(), in 

the event of occurrence of accidents, payment of comp~nsa-

~ion is not certain. It may depend upon the capacity ~nd 

discretion of the employer, since his workers are i~n~rant 

of the provisions of the ~orkmen's Compensation Act, 1923. 

62 Tne bus operators are the last group ·of private 

employers, taken for study. ~ll of them, having insured 

-------------------
tiO. Supra, n.38. 

51. Supra, n. 24. 

62. See Table No.I, Serial No.7. 
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'::.heir lJ~lbil1.ty for compens~tion. co;npensat1on # in accorda!'1c.<:> 

vi th t:-te ;'Jorkmen I 5 Compensation Act, 1923, is paid by t71e 

Lnsurance companies, if accidents occur. 

Th~ lumpsum mode of payment of compensation under the 

dorkmen's ::ompensation Act, 1923 is subject to criticism. 53 

Ho .... ever, 'trlorkers of the different institutions, intervie·..,ed, 

prefer lurnpsum payment. Their justification for this pre-

ference is that they can either deposit the money in a bank 

und get interest or m~ke use of the money for dny other useful 

\'enture •. requirinq a 1 arge sum of money like buying 1 :inded 

rroperty. 

Thou'1h factors like age and monthly wages of the work

'llan may be relevant in payment of compensation, can the parti-

c'ular department of the ' .... orkman be a relevant factor? Of 

-:he various institutions, studied, the Department of R~ilways 

t1as caught the attention of the researcher as the only insti-

t ution, meting out differenti al treatment to ;,vorkmen/ ... i th 

regard to the payment of compensation for industriJl injuries, 

based upon the department, to ·..,hich they belong. fIIhile 

electricians (Electric~l Department), technicians (3i "Jnal and 

TelecommunJcation Department) and even lU1qage porters (Traffic 

Department.) of the Indian R.ailways are qranted-, on sustaining 

.:njury, jllt.y leave with salary, followed by the payment of 

63. Supra, Chapter 5. 
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compensation under the ',o{orkrnen's CompAnsation Act, 192"3, the 

64 gangmen and Khalasies (Snglneering Depart:nent) are utterly 

neglected by the su;>erior officials with re?ard to th~ pay-

ment of compensation ~or industrial injuries. ..\s far as 

these Class IV employees of the Sngineerin~ ~epart~ent are 

concerned, the sanction of duty leave with salary, a~d pay-

ment of c:ompensation for industri a1 injur les depends upon 

the gooj· ...... ill of the rail-o'Iay doctor :md the superior officials. 

These :,;·:>r.kers have no access to office and superior offici3.ls. 

If they ·:.omplain, they are likely to be victimized by the 

,:>fficia13. 

It is also noted that differential treatment is mete~ 

out to permanent and casual +Nork.l1en, with re·]ard to the pay-

~ent of ~ompensation for industrial injuries under the Nork-

;nen1s Compensation Act, 1923, in certain gov~rnment depart-

.nents. In the Depart~ent of Railways, luggage or traffic 

porters, who are permanent staff of the Rail~ays, are granteJ 

,~uty leave with salary till they are declarej medically fit 

by the railway doctor. If they are not declared medically 

fit, then disablement is assessed and compensation awarded, 

as per the workmen's Compensation Act, 1923. Unlike the 

t.raff ic porters, the licensed coolie porters of the Rail ..... avs 

6.re not its permanent staf f. In case of accidents they are 
/ 

not given compensation on the ground that they are not per-

manent workmen of the Railways. Though they are casual 

64. Suer~~ nn.6 and 7. 
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workers I they have to be treated as railway servants, tney 

being err~)loyed for the purpose of the Rdilways' trade or 
6S 

business and under the disciplinary control of the Railways. 

In the Food Corporation of Indi~, casual workers, who have 

been engaqed in loading and unloading work in the gOOo·.ms 

for the last 2S to 30 years, are not given any compensation 

under the :.jorkmen's Compens~tion Act, 1923. by the Corpora-

~ion on the ground that they are casual workers, employed 

through contractor. This is inspite of the fact t~at the 

'lorkmen' oS Compensation Act, 1923 requires the principal 

,~mployer to compensate his contractor's ~ork~en, employed for 

the purpose of the former's trdde or business. 66 In the 

l~erala .3bipping and Inland Navigation Corporation Ltj., .... hile 

the permanent · .... orker.3, engaged in loading and unloadinq c3.rgo 

tn barges, are given benefits like leave with full s3.1ary. 

medical re1moursement and compensation, permi ssible un·jer the 

"Iorkmen's Compensation Act, 1923 for industrial injuries, the 

.::asual workers, who have been ',o{orkinq for years together, get 

nothing bu~ first-aid, in case of industri~l injuries. In 

r.he Kerald Groundwater Department, while the permanent workers 

are granted medical reimbursement, leave with salary and com-

pansation, admissible under the i'iork.men1s Compensation Act, 

1 ~23, the casual workers, who have been working for years 

6:~ • K.Nara.anan v. Divl. SU:1t., Southern Railway, 1980 
Lab.I.~.776 (Ker.) (D.B •• 

6t). h'orkmen' s Compensation Act, 1923, Section 12. 
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together, are not given anything at all. Compared to the 

government departments, in the factories, as the casual 

workers are covered by th~ Employees' State Insurance Act, 

1948, th~ir position is secure. 

~.oj'orkmen ,intervie'N'ed for eval uatinq the eff icacy of 

tha Norkmen's Compensation Act, 1923, are generally unaware 

~f the existence of the Act. This unawareness~on tne plrt 

:>f the w()r~meri) helps the private employers evade the payrrent 

<)f compensation eas!l y. Even in government dep~rtments, 

Lt is because of the illiteracy of the workers that the -N'h3.rf 

\,tork.ers CIf the Cochin Port Trust, the gangmen and kh3.l~sies 

of the Department of Railways, the linemen of the Kera1a 

~itate 2lectricity Board and the Departrrent of Telecommunica-

lions are treated like slaves and exploited by the superior 

ff ' . 1 57 :\ l.Cl.a s. The main reason behind the deni3.l of compen-

;:ation to t..h~ casual work.ers in different qovernment deoart-

;rents, noted above, is their ignorance of their rights under 

the Workmen's Compensation Act, 1923. 

If t.rade unions exist for protecting the interests of 

work.ers, they should not have permitted the exploitation Jf 

tCle 'l'Iorkers, as noted above. Instead of educating the 

'II')rkers about their rights for compensation under the Work.-

men's compensation Act, 1923 and espousing their cause, 

unions are siding with the management. In eochin Port Trust 

6~. Suprd, nn.5, 7, 11 and 18. 
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<Lll the un.ions are found to be rendering full-time servic~ 

to the workers inN'ell-furnished offices with all facilities. 

,1.11 of t:hern agree on the point that t...':eir management is com

pensating their workmen for industrial injuri~s, in accord-

ance with the ·,'lorkmen· s Compensation Act, 1923. But the 

illiterate wharf workers complain that some of the unions 

side wi t.h the management dI1d force them indirectly to work 

l>~yond their capacity. Unions do not kno"" about the acci-

dents, happening to the ~</orkers. They do not take pains 

t:.o see that. immediate medical assistance is provided to t.ne 

... njured workers and compensation obtained. .'lorkers of 

:-pvernment departments, interviewed, generally, do not believe 

in unions,. which, according to them, are interested only in 

collecting subscriptions and enriching themselves. ·,'1'orkers 

of factories do not have much complaints against their unions' 

stand towCirds obtaining compensati)n to injured · .... orkrnen for 

i Idustrial injuries under the l<forkmen· s Compens 3.tion .;ct, 

1~23. In Shipping Corporation of India, eochin Shipyard 

Ltd., Travancore eochin Chemicals Ltd. and Tata Oil Mills 

Ltd., unions are found to be taking up the issue of receipt 

of. legally admissible compensation for industrial injuries 

s~~riously. Unlike in other factories, workers of eochin 

Shipyard Ltd. are noted to be acknowledging the service, 

rendered by their unions in helping them obtain compen5ati.)n, 

a~ per the ',",0 rkmen, s Compensation Act, 1923. Private employers 

are, generally, understood to be discouraging the growth of 
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"mions by refusing to employ unionised workers. 30, in 

the case ef workers of such employers, unions cannot render 

:my help to workers for obtaining compensation under the 

·,.oJorkmen· s Compensation-u:t. 1923. But there are also 

liberal private employers, who do not stand in the way of 

their workers' obtaining compensation for industrial injuries 

under the Act with the help of unions. 68 

Another problem wit~ the gangmen of the Department o~ 

Railways, the operators of Lighthouse and the tubewell 

drillers of the Kerala Ground ~ater D~p~rtment is that they 

find it 6ifficult to organise the workers of their category. 

69 a3 their work-places are in different places. This stands 

An the way of their obtaining compensatLm under th~ ''lork-

men's Corrpensation Act. 1923. In certain other instituti0ns. 

even if all the workers are at one work-place, ther~ is no 

unity even among the workers. For instance, the disunity 

among the wharf workers of Cochin Port Trust helps the 

employer evade the liability for compensation under the Act. 

fi8. M/s.Kareem & Co., Kaloor (supra, n.14), for instance, 
gives t:ost of medical expenses and half-day payment 
for the period of disablement, as per the terms of an 
agreement between the unions and the firm. 

69. Thegangmen are scattered alonq the railway lines and 
cannot collect themselves together. In each lighthouse, 
there idll be only five or six workmen. The group in 
each lighthouse finds it difficult to have contacts with 
the groups in other lighthouses. As far as the Ground 
Water Department is concerned, each district has only 
one station 6 thus making impossible the unity of worKers 
of different stations. See also supra, nn.6, 21 and 23. 
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It is also noted that employees and unions of factories 

complain .:tbout the medical benefit under the 2mployees' State 

Insurance ~ct, 1948. But they are not very much concerned 

about the compensation for industrial injuries under the 

~orkmen's Compensation Act, 1923, to be provided by the 

factory to those Norkers, who are not covered by the Smployees' 

State Insurance Act, 1948. 70 This disinterestedness of the 

unions prevents the proper implementation of the ·.iorkmen' s 

Compensation Act, 1923. 

Commissioners for dorkrnen's Compensation are pivotal 

in the ~ork1ng of the workmen's Compensation Act, 1923, they 
71 

being responsible not only for the adjudication of disputes, 

72 under t,he Act but also for administering the Act. So it 

Nas felt necessary to collect data from them, regarding t~e 

defects in the implementation of the Act and the ways for 

rectifying the same. In Kerala, there are seven Commissioners 

73 74 for ~orkmen's Compensation for fourteen districts. The 

70. Supra, n.5l. 

71. See Supra, Chapter 6 

72. See Supra, Chapter 7 

73. Deputy Labour Commissioners are appointed as Commissioners 
for Norkmen's Compensation. These Commissioners are fu11-
time officers. 

74. The areas of jurisdiction of these seven Commissioners are 
as follows: 
1) Trivandrum and Pathanamthitta 
2) Juilon and Alleppey 
3) Kottayam and Idukki 
4) Ernakulam 
5) 'rrichur and Palghat 
6) Malappuram and Calicut 
7}::annanore, Kasargod and Wyanad 
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~rnaKulaM district, being the most industrialised of ~ll 

jistricts in Kera.la, is assigned to one Cornmissi:.:mer. !:J 

other cUstricts, the number of cases beln:] carrlparativ~lv 

less, one Commissioner is to be in cnarge of t-.. o aistricts 

:md in the northern zone of Kerala, one Commissioner is put 

in charge of three di stricts, namel y Cannanor~, Kasar'1o.J and 

'lyanad. Out of the seven Commissioners for l.'lorkrnen's Corn-

?ensation in Kerala, two Commissioners - one for ~rnakulam 

district. and the other one for Trichur and. Pal~hat -jistricts 

- were selected for the purpose of this study. Data, relat-

long to the implementation of the -"'orkmen' s ~ompensation Act, 

1923 and the adjudication of cases under the Act, were 

:!ollected by person3.1 discussions with these Commissioners 

..... ith a schedule of questions as w.::>ll as by perusal of the 

~egister for Workmen's Compensati:m Cases, maintained by the 

:ommissioners, followed by informal discussions with the 

bench clerks of the Commissioners. 

It is understood from the t-.ro Commissioners, intervie-,.,e,i, 

that ' .. orkers' una·,.,areness of the .-lork.men' s Compensation-\ct, 

1923, the indifference of the unions to the workers' problems 

and even the reluctance of the employers to report fatal 

75 accidents to the Commissioner do not prevent the workers 

from getting compensation under the 'Ilorkmen's Sompensation Act, 

1923, ~~cause of the spirit of advocates, shown in taking up 

75. Iforlanen's Compensation Act, 1923, Section lO-B. 
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such cas(~s. Advocates, on coming to know of the occurrence 

of accidents, educate and instigate the workers ta file cases. 

The tendency on the part of private employers to insure 

their liability76 is admitted by the two Comr.dssioners. 77 

Accordinq to them, except small private employers like those 

of coconut tappers, workers engaged in rock bl~9tin~, digq-

ing wells, felling and loq,;ing trees, government departr.ent s 

and so~~ factorie~most of the private factories/firms/ 

employers and some of the government factories nave insure-! 

their liability for compensation. Sovernment departm~nts 

and big factories can bea.r the ~urden of compensation even 

..;ithout l.nsurance, according to the Com'nissioners. As far 

:is small. employers, noted above, are concerned, their lia-

~ility. according to the Commissioners, should be insured by 

:.he government or the government should take up the respon

.3ibillty for payment of compensation in their case. 78 Oth~r-

,·,rise, the t'lorkmen I s Compensation Act '",111 be cre.3,ting a grou;:> 

ef small employers, whose condition, after an 3.ccident, · .... ill 

be worse than that of the injured workman. 

"'6. Suera, Tables II and II! 

"7. Insurance company is usually found to be one of the 
parties in Norkmen's Compensation Cases. 

-!8. The Government of Tarnil Nadu has instituted the Industrial 
Accidents Distress Relief Fund for providing compensation 
to wOI:'K.men, permanently disabled by injury or to the de
pendants of those, who are fatally injured in the course 
of employment in stone breaking, blastinl, digging wells 
or other industries, where the employer does not have the 
finan,:.;ial capacity for paying compensation under the 
Workme~ls Compensation Act, 1923. Funds will be released 
from this Fund as per the orders of the CommissiQner for 
.... orkmen's Compensation. See copy of ai.O.W.s.No.727, 
Labour Dopartment dated 11.5.1972. 
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The main obstacle in the way of speedy disposal of 

cases under the Workmen's Compensation Act, 1923, accordin1 

to the Cor.missioners, is that advocates go on requesting for 

adjurnment of cases on the ground of natural justice,79 as 

they get fee for each appearance and the employers, for whom 

they are appearing, want to evade their liability for compen-

sation, they having not insured the same. 

:~ornmiss1oners. unnecessary a.djournments ·:>f thi 9 sort should 

be prevented by imposing cost for each adjournment. Exami

nation of police witness and medical witness90and constitu-

t"_ion of Medical Board in those cases, where the workman 

~bjects to medical certificate, issued ~y the employer's 

::10ctor. 81 invite further delay, because thp.y, beinq bus'!, 

nay not appear, in spite of repeated reminders. Condonation 

·:.>f delay, in filing cases, also causes delay, because colle-

ction of evidence to assess the gravity of the circumstances, 

:·:-esponsible for the delay, after years of delay naturally 

.Lnvolves further delay • Although, in theory, the proceed-

. ! ngs before the Commissioner are intended to be informal, 

not requiring compliance with all the provisions of the Civil 

"19. If there are no adjournments, a case can be disposed 
of within a span of six month~ because _hat is expected. 
is only a summary trial without calling for detailed 
evidence. 

BO. See supra, Chapter 8 

81. The Medical Board, consistin; of specialised doctors, 
is appointed by the 8istrict Medical Officer. 
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ProcedurE! Code. it is, in practice, becomin9 formal. Above 

all, ,3.u':;<>mobile cases, which ordinarily should have heen 

filed ~fore the Motor ~ccidents Claims Tribunal, are now 

flooding to Commissioners for W'lorkmen' s Compensation, because 

of som(~ restriction, imposed by the Motor Accidents Claim 

Tribunal recently on the amount of compensation, p3yable in 

82 cash and the comparative delay in the disposal of cases 

there. 

It, is noted that though trade unions are empowered to 

83 appear before the Commissioner, they do not usually ap?ear 

bef . C . i 84 ore t.he omm~S5 oner. It is found by the Commissioners 

that trade union leaders are not as competent as advocates 

to represent and win cases. 

The Schedule of workmen, covered by the Workmen's Com

pensation Act, 192385 is not comprehensive, additions being 

made from time to time. Though the additions to the Schooule, 

made by the State Government, reach the Commissioner's office 

in time, those, that are made by the Central Government, do 

B2. In 'che Motor Accident Claims Tribunal, now the sum ·:)f 
compensation, payable in cash, is restricted to Rs.50JO/
only. Formerly, theo'lhole -"3mount was awarded by cheque 
to thE~ applicant's advocate, :..iho used to exploit the work 
man. To avoid this, the restriction, noted above, was 
intr<)duced recently. The balance amount is to be remitted 
1n a specified bank as a fixed deposit in the applicant's 
accmmt. 

83. See supra, Chapter 8 

94. Then! are, however, exceptions. In the office of t:1e 
Comnussioner for norkmen's Compensation at Trichur, one 
IndJan National Trade Union Congress (INTUC) trade union 
leader appears for workmen now and then. 

85. ~"orkmen' s Compensation Act, 1923, Schedule IT 
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not. I~ is learnt from the Co~mis3ioners th~t ttle j~lay i~ 

t.he rece.lpt of additions to the Schedule, made by the Central 

:;overnment., makes even admission of cases diff icul t. 

It is understood from the Commissioners that employers, 

~enerally, do not take care to report accidents and submit 

:mnual returns to the Commissioner. 86 Annual returns of 

3.ccident:s are to be submitted by the employer to the COfTh"'Tli-

3sioner for ·...,orkmen· s Compensation of the concerned district, 

'~ho,in turn, is to submit a consolidated statement of the 

:mnual I"eturns, submitted by the employers, to the Labour 

(:ommissj,vner. Trivandrum, who is the Head of the Labour Depart-

lIlent. AS no returns are submitted by employers, blank/nil 

-::tatements are submitted by the Commissioner for Workmen's 

compensation to the Labour Commissioner. But the Commi-

!~sioners are too busy to investigate and pursue such viola-

1:ions of t_he Workmen's Compensation Act, 192387 by the employer 

clOd prosecute him. Even if the COTMlissioners find tlme to 
88 

prosecute the guilty employers, the penalties being nominal, 

;,,111 not. affect them. So, unless the penalties are made 

:teterrent, prosecuting the employer by the Commissioner be-

:!omes meaningless. 

:'.6 • .!2 .. Sections 10-B,. 16. 

':.7. See I bid. 

':8 • .!2 .. 3ection 18-A 0). See also supra. Chapter 9. 
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!~VEtn though the r:OlrflllS3ioner for ilorkmen's Compensation 

is con!3.:tctered to be equivalent to a District Court and saddled 

with adndnistrative duty, in addition to adjudication, he 

is not provided with sufficient staff and other infrastruct-

ural facilities, as available in a District Court to meet the 

89 
requirements of his duties. 

F'or enquiring about the effectiveness of the appli-

cation of the Employees' State Insurance Act, 1948, thirteen 

factorie's of Cochin were selected for study. Out of these, 

seven <:tre Central Government factories, namely, Hindustan 

Petroleum Corporation Ltd., Modern Food Industries (India) 

Ltd •• Ind.ian Aluminium Company Ltd., Fertilizers and Chemi-

cals Travancore Ltd., Hindustan Insecticides Ltd., Indian . 
qare Earths Ltd., and Hindustan Machine Tools Ltd •• two under 

the control of the Kerala Government. namely, Kerala Cooper-

ative M.11k Marketinq Federation Ltd., and Travancore eochin 

(:hemicals Ltd., and the remaining four private factories, 

~'1amely, Premier Tyres Ltd., Chackolas Spinning and 'l'ieaving 

lUlls Ltd., Travancore Chemicals Manufacturing Ltd., and 

90 rata oil Hills Ltd. Only those employees of these 

~~9. For Hxarnple, at the office of the Commissioner for >~ork
men'!! Compensation at Trichur. certified copies of judge
ments are provided to parties~only after two or three 
monUls from the date of the order, as the off ice does 
not have a xerox-machine and the typewriter, available, 
is very old and in defective condition. 
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factories, whose salary does not exceed Rs.3,OOO/- and, 

therefore, covered by the Employees' 3tate Insurance Act, 

91 1948 were made the focus of this study. Smployees of 

Hindustan Petroleum Corporation Ltd., have objected to t~e 

application of the Employees' State Insurance 3cheme ~nd 

now there is no such 3ch~me in the factory. The permanent 

workers of Travancore Cochin Chemicals Ltd. have been 

exempted from the application of the Employees' State Insur-

ance Scheme, as the factory has introduced group insurance 

and company's medical scheme. The recognised unions of 

Modern Food Industries (India) Ltd. and Fertilisers and 

Chemicals Travancore Ltd. have obtained stay against the 

applica.t.ion of the £mployees' State Insur·:mce Scheme to the 

permanent employees of their factories. But the contract 

employees of these factories are covered by the Employees' 

State Insurance Scheme. ~s the scales of pay of employees 

have been revised, in other factories like Indian Aluminium 

Co. Ltd., Hindustan Insecticides Ltd., Hindustan Machine 

Tools Ltd., Kerala Co-operative Milk Marketing Federation 

Ltd., and Premier Tyres Ltd. the number of employees, covered 

by the Scheme, is limited. But all the plant employees of 

Chackolas Spinning and ~eaving Mills Ltd., more than half of 

the tot'i.l. number of employees of Travancore Chemicals 

91. Empl()~'ees' State Insurance Act, 1948, Section 2( 9): 
£mployees' State Insurance (Central) Rules, 1950, Rule 
SO. See also suera, n.Sl. 
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Manufacturing Ltd. and two-thirds of the employees of Tata 

Oil Mills Ltd. are covered by the Scheme. In those factorie~· 

where the Scheme is not applicable now, data were collected 

by havinq discussions with the employees/trade unions regarj-

ing their past experience of the 3cheme. 

Though the comparative advantage that the Smployees' 

3tate Insurance ,o\ct. 1948 has over the ;..;orkmenls Compensation 

Act, 1923 is the provision for medical benefit, this provision 

is found to be not at all advantageous to the employees, in 

practict~. All the employees and office-bearers of trade 

11nions or all the thirteen factories. interviewed. 92 have 

expressed their dissatisfaction with the ad'1l.inistration of 

93 
~edical benefit by the State Government. One of the general 

::omplaints is the non-availability of medicines. If medicines 

are bought from medical shops, as per the prescription of the 

~mployees' State Insurance doctor, the cost of medicines is 

~eimbursedJonly after long delay • Experienced and specia-

.lised doctors and facilities for super-speciality treatment 

,ire not available in 8mployees' State Insurance hospitals. 

i:ven those doctor s and the para-medical staf f, who are avai-

:.able, are corrupt and undedicated to their profession. As 

the Employees t State Insurance hospitals are worse than 

;Iovernment hospitals, employees-,generallY j refrain from 

--------._------------------------------------------------.-----------
~12. One hundred employees a.nd twenty trade union leaders 

were :lnterviewed. 

S'3. Employees' State Insurance A.ct, 1943, Section 58. 



355 

availinq of the medical benefit from these hospitals. It 

is found from discussions with the employees/trade .. mion 

leaders tnat the main reason for this sorry state of affairs 

in Kerala is that the Employees' 3tate Insurance hospitals 

are under the control of the 3tate ·Jovernment, which diverts 

the funds, meant for the medical benefit under the Smployees' 

3tate Insurance Scheme, for other purposes. 

Regarding other employment injury benefits.
94 

admini-

stered by the local offices of the ~mployees' State Insur-
95 

ance Co~)ration, employees and unions of all the factoriesJ 

exceptF'ertilisers and Chemicals Travancore Ltd" Indian 

Rare Earths Ltd. , Chackolas 3pinning and heaving Mills Ltd. 

and Trav~lcore Chemicals Manufacturing Ltd. are satisfied. 

The complaint of the employees of the first two factories 

is with regard to the lon~ delay, experienced in getting the 

benefit:3. The employees of the last two factories complain 

that they do not get disablement benefit for certain occupa-

tional injuries, peculiar to the nature of their employment. 

Por inst:ance, employees of Chackolas Spinning and 'I[eav lng 

~ills Ltd. cannot work, if their fingers sustain slight 

injuries, But accident reports, regarding such injuries, 

~4. See supra, Chapter 6 

:lS. Unions of Hindustan Machine Tools Ltd. are divided on 
the satisfactory administration of other employment 
injury benefits. 'I/hile INTUC union has no complaint, 
CITU union is of the opinion that the receipt of these 
benefits depends on the influence exerted. 
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are nf:>t accepted by the local of f ice of the E:mployees I State 

Insurant:!e Corporation, which cannot understand the peculiar 

nature of the work of this factory. So, even thou~h emplo-

yees are disabled for Hork by slight injuries to fingers, 

they cannot get any temporary disablement benefit for the 

same. The problem, experienced by the employees of the 

rravancore Chemicals Hanufacturing Ltd., is that doctors 

~ecommend temporary disablement benefit only for visible 

injuries like deep cuts or wounds, but Just neglect invisi-

ble injurles like sprains, common among the employees of 

this factory. Even though the employees are disabled for 

the work, they were doing~ they are declared medically fit 

:)y the doctor, thus putting them in trouble. 

Dat.a, regarding the application of the Employees t 

.~tate Insurance Act 1948, were collected from the local 

offices of the Employees' 3tate Insurance Corporation, 

because the Corporation is, mainly, responsible for the 

96 
.!ppl1cat ion of the Act. The local offices at South 

I~alamassery and Alwaye were sampled out for the purpose. It 

~s found from discussions with the managers and staff of 

these offices that the Employees State Insurance Corporation 

:.s handicapped by certain problems in the proper application 

~)f the Act... The first problem is that though it 1s an 

;Iutonornous body, it is not actually independent, it being 

---------
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under the control of the Ministry of Labour. The second 

problem, faced by the Corporation, is lack of co-operation 

on the part of employers. The employer is expected to 

remit contributions and furnish returns, regarding the 

remittance to the local office of the Employees' State 

Insurance Corporation in time. 97 

the employer might have collected the contributions, he miqht 

not remit them in the bank to the account of the Employees' 

State Insurance Corporation in due time. 98 but misappro-

priat~the amount by diverting it for other purposes. In 

certain other cases, though the employer might have remitted 

the contributions, in the bank, he might not send returns/ 

statements, regarding the daily wages and contributions p~id 

in respect of each employee, to the local office, after the 

expiry of the contribution period. 99 If returns are not 

submitted by the employer to the local office 1n time, the 

office "'ill be in the dark about the daily wages and other 

details of the employees. This -",ill stand in the ..,ay of 

their providing benefits to an injured employee in time. 

There h,ave been many cases of such viol ~tions of law by the 

employer. But now that the pen~l provisions for such vl01a-

100 t.ions havE~ been made more stringent, the employers are 

97. See ~~mployees' State Insurance (General) Regulations, 
1950 J Regulations 26, 29 and 31-

98. ~ •. , Regulations 29 and 31. 

99, Id •• Regulation 26. For "contribution period't, see 
Employees' State Insurance (Central) Rules, 1950, Rule 2 
(2-A), 

1)0. Emplc)yees' State Insurance Act, 1948, Sections 85 to 85-C. 
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now mOrE! vigilant. The third problem is the lacK of ade-

quate interest on the part of the State Government. Though 

t:he Employees State Insurance Corporation constructs hospi-

1:als101 and bears the lion's share of the administrative 

expenses, the State Government's approach to the administra-

tion of medical benefit affects the reputation of the 

r::mployees' State Insurance Scheme. 

It 1s concluded from the above study that workers' 

ignorance of the law is the ma1n obstacle in the way of their 

obtaining compensation for industrial injuries under the 

" .. orkmen l s Compensation Act l 1923. The view, expressed by 

the Commissioners for Workmen's Compensation that illiteracy 

of the workers does not stand in the way of their obtaining 

compensation, because of the enthusiasm and spirit of advo-

cates in taking up workmen's compensation cases, cannot be 

accepted in toto. This is because poor workers cannot afford 

to get legal assistance from advocates. Ganqmen and khala-

sies of the Railways and workers, engaged in loading/unloading 

· .... :lrK in Cochin Port Trust would not have been exploited by 

t 1 1 102 4f' d h ~e r emp oyers# • tne a vocates were generous enoug to 

take up their cases. 50 it is suggested that prOVision 

should be made in the Workmen's Compensation Act, 1923 for 

i::'lculcating in the · ..... orkers legal awareness by affixing the 

11)1. Id., Section 59. 

102. Supra, nn.3, 6 and 7. 
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important provisions of the ~orkmen's Compensation Act, 1923 
103 

in the vernacular language compulsorily at the work- places. 

The inspectorate, proposed for enforcing the ~orkmen's Com-

104 pensation Act, 1923, should inspect the work-9lace to 

examine, whether this provision is being co~plied with. It 

should also be made responsible for inspecting the wor"'<-p1ac"'!5 

and finding out, whether workers are exploited by employers 

by non-p~yment of compensation. 

As the general unions are not concerned about the 

problems of the 'A'orkers, exposed to industrial lnjur ies, t:le se 

-~orkers should organise themselves and have their own cateqory 

unions. These workers should be educated for the purpose by 

·.~orkers' !!:ducation Pro,]rarrrnes, to be conducted by the Inspecto-

t 
105 r.a e. 

It is found that private employers, covered by the 

:!orkmen I S Compensation Act, have shown a tendency to insure 

103. Section 32(2)(o} of the Workmen's Compensation Act, 1923 
requires the State Government to make rules, requiring 
the employers to display notice~ containing abstracts of 
the Act. 3ince the Act is a Central one, it would be 
~uch l~tter to have uniformity in the matter throuqhout 
the country_ 30, according to the Law Commission of 
India, instead of leaving it to the rules, it is desir
abl~~ that a section should be introduced in the .~ct, 
in this respect. 3ee Law Commission of India, Sixty
second Report on the 'Norkmen I s Compensation Act, 1923 

(1)74), p.97. 

134. See supra, Chapter 9 

1-)5. Ibid. 
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. 106 
the~.r l.i.:tbility. To uproot the tendency on tne part jf 

other employers to evade their liability, provision shoul~ 

be madl:! in the Workmen's Compensation Act, 1923 for cO:7.pul-

sory insurance of liability of all employers.
l07 In the 

case of small employer3, who cannot bear even the burden of 

insurance. it is suggested that the goverrunent should take 

up the responsibility for payment of the insurance premium 

and thu$ see that their liability for compensation under the 

Act is insured. 

Majority of the Norkers, covered by the ~orkmen's 

Compensation Act, have supported lumpsum payment of compen-

sation under the Act. It appears that workers are ignorant 

~f the demerits of lumpsum payment. So, the workers should 

.':>e !?ro"CII~.rly educated by the Inspectoratel08 about the CO::-t-

parat.lV!'! advantages of periodical payments. 

It 1.s learnt that the Commissioners are too ousy to 

:iiscnarge their administrative duties properly. So, they 

should be relieved of thelr administrative duty. 109 

The chief obstacle in the way of the speedy disposal 

of Cdses by the Convnis3ioner for ~"'orkmen' s :ompensation is 

-----------------------------------------------------
}06. See suera, Table3 II and III 

107. Supr~.. Chapter 2 

108. Supra, Chapter 9 

109. See also supra, Chapter 7 
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found t·:) be the tendency on the part of the advocates to 

qet the ·=ases ad j ourned. It is suggested that the '..,rorkmen I s 

Compensation Act, 1923 may be amended, imposing fee upon the 

parties for each adjournment. 

Provision should also be made in the '.'lorkmen I s r:ornpen-

sation Act, 1923 for the expeditious despatch of amendments 

to the Workmen's Compensation Act, 1923 and the ~orkments 

2ompensa~ion Rules, 1924 as well as the additions and changes 

to Schedules 'to-- the Act, made from time to time, to the 

::ommissioners for liorkffien I s Compensation. This will help 

them met~out justice to an injured workman, as required by 

the chanqes in the law. 

Because of the general dissatisfaction of the employees, 

:;overed by the Employees' State Insurance Act, 1948, with the 

administration of medical benefit by the State ~overnrnent, 

approprlate changes may be made in the Act, making it obli-

:Jatory ,m the Employees' State Insurance Corporation to under-

~ake adnunistration of medical benefit in lieu of the State 

The Employees' State Insurance Act, 1948 and the Rules 

lnay be amended, requiring the employers to provide the emplo-

yees with sufficient information, in the vernacular language, 

,~bout the employment injury benefits, available under the Act 

dnd the formalities for ootaining the same.
110 

This will 

l~elp the illiterate employees, espeCially the causal ones, 

uvail of the employment injury benefits. 

~lO. Supra, Chapter 6 
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CONCLUSIONS ~ND SUGGESTIONS 

Evaluation of the different forms of liability for 

compensating industrial injuries makes it evident that the 

liability under the social insurance scheme is the most 

befitting one, as it eliminates the problem of evasion:)f 

liability by the employer by providing for sharing of 

liability. However, proper sharing of liability by the 

State cannot be expected, in the absence of mandatory pro

vision to that effect in the Employees' State Insurance Act 

1948. So, 3ection 26(2) of the Act should be amended, 

making it obligatory on the part of the 3tate to share the 

liability. 

Liability for compensation under the ~orkmen's Compen

sation A.et, 1923 and the Employees' State Insurance Act, 

1948 arises only in the case of accidents, arising in th~ 

course of and out of employment. But the operation of a 

hazardous industry may result in accidents such as escape 

of poisonous gas, causing injuries to workmen, even when 

they are reposing in their residential quarters or homes 

nearby. Such accidents are not accidents, ariSing in the 

course of and out of employment, attracting the liability 

for com~nsation under the -florkmen' s compensation Act, 1923 

or the::mployees' State Insurance Act, 1948. 'Jforkmen, in

jured by such accidents, are entitled to be compensated, 



just like other members of the public under the Public 

Liability Insurance Act. 1991. But the injured workmen 
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of hazardous industries should be treated as different from 

the members of the general public by providing the former 

a special statutory remedy, instead of the general one. 

So, the ~orkmen's Compensation Act, 1923 ~nd the Employees· 

State Insurance Act, 1948 may be amended, providing for 

liability for compensation for industrial injuries, sus

tained by wor~~en in their residential quarters or homes 

nearby, on account of accidents, resulting from the opera

tion of hazardous industry. 

Unlike the definition of 'workman' under the ~orkmen's 

Compensation Act. 1923, which covers only specified cate

gories of workmen and expressly excludes clerical, admini

strative and supervisory staff, the definition of 'employee' 

under the Employees' State Insurance Act, 1948 covers various 

categories of employees, who might be workinq within the 

premises of d factory/establishment or outside it for the 

purpose of doing skilled, unSkilled, manual, administrative 

and supervisory work or any work, related to purchase. sale 

or distribution of goods. It is wider than the definition 

of 'worker' under the Factories Act, 1948, as it covers 

employees, whether working inside the factories/establishments 

or elsewhere. Unlike the ~orkmen' s Compensation Act, 1923, 

which covers all workersyfalling within the definition, 

irrespective of their salary, the Smployees' State Insurance 
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A.ct, 1948 excludes from its purvie·.~ employees, receiving 

salary, exceeding Rs.3,OOO/- p.m. The number of employees, 

drawing less than Rs.3,OOO/- p.m.jis found to be limited 

in factories. So, even though the definition of 'employee' 

under the Employees' State Insurance Act, 1948 has a wider 

coverage, the number of employees of factories, benefited 

by this Act, is few. Hence, it is suggested that Section 

2(9) of the Employees' State Insurance Act, 1948 and Rule 

50 of the Employees' State Insurance {Central} Rules, 195Q, 

limiting the coverage of the Act to employees, not drawin1 

salary exceeding Rs.3,OOO/- p.m., may be modified suitably, 

enhancing the salary limit. 

The coverage of workmen, covered by the '.'lorkmen' s Com

pensation Act, 1923, may be widened by making it applicable 

also to railway servants, employed in administrative or 

office work, persons employed in clerical capacity and casual 

~orkers. employed otherwise than far the purposes of emplo-

yer's trade or business as well as by taking away the 

requirement with regard to the number of persons, to be 

~mployed in certain specified employments. 

The dependants, entitled to compensation under the 

1~orkmen's Compensation Act, 1923 and the 2mployees' 3tate 

Insurance Act, 1948, are only some of those relations, who, 

:0 some extent, depend upon the deceased person for their 

daily necessities. But certain persons, who, in fact, 

depend on the deceased person for their daily necessities, 
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arc excluded from the purview of tho tOI1i1 'dependant'. 

For exar:l;lc, the son of a decoased workman, \\'1",0 has attair,

eel the age of eighteen years, is not entitled to get any 

cOIT,pensCl.tior., unless he is invCllid. The son Qight be 

pursuing his studies after the age of ci~h:een years and, 

t:\eH:f ore, in need of money. Lvcn otherv .. isc, a son con-

tinues to bc dependent on his ~~rent, even after the age ef 

eighteen years. Similarly, a widowed daughter or a widowod 

sister is entitled to compensation, only if she is below 

eighteen years of age. Cnd e r the ex i s tin g 1 aw , the c h a n le s 

of a widowed daughter's or sister's receiving compensation 

arc illusory, since girls do not get married bcfore the age 

of eighteen years. The exclusion of a widowed daughter or 

s __ ster from entitlement to cocpensation on the grou~d of her 

!)C in'] a F. Z't j 0 r, viz. a) 0 v (> (' i Q h tee n yea:- s, i s not jus t i f i <1 b 1 C' , 

if she W2,:: depending for her livelihood on U-.C' oarnings of 

the: dece2sed workrr.an. Furt~er a divorced daughter is net 

considered as a dependant under the: two Acts. 

Under the Employees' State '::nsurance Act, 1948, a wido\'J 

i~; entitlcd to dependant's benefit only until remarria(je. 

Put, under the :'::orkmen's Compenst1tion f\Ct, 1923, a widov.' 0005 

net becor.,c disentitlcd to receive compensation, even if she 

l'1:marri€'s. Further, unlikc under the 'ilorkrr.e(~ I s COri1~ensatior. 

':,I:t, 192::, t~dopted son and 2dopted dauCJhter have been speci

f:~cally includcd in the list of cependants under the Er1~ployees' 
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State Insurance Act, 1948. But~while a widower. is a depen-

dant under the Workmen's Compensation Act. 1923, he does not 

figure as a dependant under the Employees' State Insurance 

Act, 1948. Though an unmarried legitimate daughter is in-

cluded in the first category of dependants under the Workmen's 

Compensation Act, 1923 and the Employees' State Insurance Act, 

1948, unlike under the former Act, under the l~tter Act, she 

is not entitled to dependant's benefit after the age of 

eighteen years, unless she is infirm. Further, unlike under 

the ~orkmen's Compensation Act, 1923) dependants, other than 

a widow or a legitimate or adopted child, are entitled to 

dependant's benefit under the Employees' State Insurance Act, 

1948, only if the deceased person does not leave behind a 

widow or a legitimate or adopted child. 

a 
It is suggested that a son may be considered as"depen-

dant. till he is employed. under both the Workmen1s Compen-

sation Act, 1923 and the Employees' State Insurance Act, 1948. 

Provision may also be made in both the Acts for including an 

unbor:n child and a divorced daughter till her remarriage in 

the list of dependants and treating a ~idowed daughter and a 

widowed sister as dependants till remarriage. Further, 

clause (i) of Section 2(i) (d) of the ~orkmen's Compensation 

Act, 1923 may be amended in such a way that a widow ceases 

to be a dependant on her remarriage, as under the Employees' 

State Insurance Act, 1948. A · ... idower may be included in the 

list of dependants under the Employees' State Insurance Act, 
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1948, as under the Workmen's Compensation Act, 1923. It is 

also suggested that Rule 58 of the Employees' State Insurance 

(Central) Rules, 1950 may be amended in such a way that an 

unmarried daughter continues to be a dependant till her re

marriage and parents, unremarried divorced daughter, wido~ed 

~aughter; and widowed sister of the deceased employee fall 

within the purview of 'dependant', though th~ deceased 

employee has left behind his widow and minor children. 

The question, whether a personal injury, sustained by 

a workman, is a compensable industrial injury under the ~ork

men's Compensation Act, 1923 and the Employees' State Insur

ance Act, 1948, depends upon the interpretation of terms like 

'personal injury', 'accident', 'employment', 'accident arising 

out of employment' and 'accident arising in the course of 

employment' by the adjudicatory authority. In order that 

the Workmen's Compensation Act, 1923 and the Employees' State 

Insurance Act, 1948 may really help an injured workman 1:1 

obtaining compensation, it 1s suggested that the scope of 

t.hese terms may be clearly defined in those statutes. 

The term 'personal injury' may be defined in the statuteS 

to include not only external injuries, including disfigure

ment of the body but also internal ones such as injury to 

mind and injuries like rupture of a vein. It should also 

include diseases)caused by accident and aggravation of an 

existing disease by an accident or by the stress and strain 

of employment. 
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'rhe term 'accident' may be defined in the two statutes 

as an unexpected event, ~appeninq without design on the part 

of the injured ~orkman. 'Unexpected event' may he explained 

as including not only external accidents like an explosion 

in a mine, a collision, a man fallinq down from a ladder or 

fall of a roof but also internal ones like bursting of an 

a~eurism, failure of the muscular action of the heart or 

shock)causing neuresthenia as well as the cumulative effect 

of a series of tiny accidents like needle pricks or mosquito 

bites on the body. 

The Third Schedule to both the Acts covers only certain 

specified occupational diseases. So, the Third Schedule may 

be deleted in both the Acts and 'occupational disease' may be 

defined in both the Acts as including all diseases, known to 

arise out of the exposure to substances or dangerous condi

tions in processes, trades or occupations. Appropriate 

changes may also be made in Section 3(2) of the Workmen's Com

pensation Act, 1923 and Section 52-A(1) of the Smployees' 

State Insurance Act, 1948. 

The word 'employment' may be defined in the two Acts 

as covering not only the nature of the employment but also 

its character, conditiona, obligations, incidents and special 

risks. 

Despite the considerable extension of the sphere of 

employment by the theory of notional extension, courts have 

taken different approaches with regard to the extension of 

the sphere of employment to the journeys to and from the place 
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of work and treating ~ccidents, occurring durin? such journeys 

as accidentsJarising in the course of employment. It is 

suggested that the expression 'accident arisin~ in the course 

of employment' may b~ defined under the two Acts as including 

accidents, occurring not only during the period, when a work

man/employee is doing the work, actu~lly allotted to him but 

also during the time, when he is at a place, ·,tlhere he '."ould 

not be but for his employment. An explanation clause may 

be added to this definition, so that the followinq kinds of 

accidents, namely, (a) accidents, sustained during working 

hours at or near the place of work or at any place, where the 

worker would not have been but for his employment; (b) acci

dents, sustained within reasonabla periods before and after 

workin';1 hours, in connection · .... ith transporting, cleaning, 

preparing, securing, conserving, storing and pack1nq work

tools or clothes; and (c) accidents, sustained, while on the 

direct way between the place of work and a workman's/employee's 

residence or the place, where the workman/employee usually 

takes his meals or the place, where he usually receives remu

neration, shall be regarded as accidents, ariSing in the 

course of employment. provided that the -.workman/employee has 

not invited such accident. 

In the c~se of injuries sustained, while travelling in 

employer's transport, the theory of notion~l extension of the 

sphere of employment applies under the Workmen's Compensation 

Act, 1923, as per judici~l decisions, only if the workm~n was 
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under an obligation or practical compulsion to use the trans

port. The employees, covered by the Employees' State Insur

ance Act, 1948, do not have this problem, as the .~ct has 

taken away the requirement of such obligation to use the 

transport. The condition of workmen, covered by the · ... orkrnen· s 

Compensation Act, 1923 may be ameliorated by incorporating a 

similar provision in that Act. 

'Accident arising out of employment' may be defined 

under the two Acts as an accident, in which there is a causal 

connection between the accident and employment. 'Causal 

connection' may be deemed to exist, if the immediate act, 

which led to the accident, is not so remote from the sphere 

of the workman's duties or the performance thereof as to be 

regarded as something foreign to them. 

A workman or his dependants, claiming compensation under 

the Workmen's Compensation Act, 1923, has to prove two things 

for establishing that his injury is compensable, viz., that 

(1) the accident)causing the injury, occurred in the course 

of employment and (2) it arose out of employment. But an 

employee or his dependant, claiming compensatory benefits under 

the Employees' State Insurance Act, 1948, need prove only that 

the accident, causing the injury, has arisen in the course of 

employment for establishing that his injury is compensable. 

This is because, on establishing that the accident arose in 

the course of employment, a rebuttable presumption arises that 

the accident arose out of employment. In order to relieve 
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which involves several factors)in addition to the 10s9 of 

physical capacity. The Commissioner may not find it diffi

cult to assess the loss of earning capacity properly, as 

he is empowered to seek the assistance of one or more persons, 

having special knowledg~ of the matter. 

Under the Workmen's Compensation Act, 1923, half-monthly 

payment for temporary disablement is given no~ only for five 

years. Provision may be made in the Act for continuing the 

half-monthly payment during the entire period of incapacity, 

as under the Employees' State Insurance Act, 1948. 

If the employer does not pay the amount of compensation 

in time, the simple interest, that he may have to pay, is 

only 6% per annum. This rate of interest is outdated today. 

Hence, it is suggested that Section 4-A(3) of the Workmen's 

Compensation Act, 1923 may be amended by substituting the 

'J{ords "simple interest at the rate of fifteen percent" in 

place of the words "simple interest at the rate of six 

percent". 

It is not clear from the ',~orkrnen's Compensation Act. 

1923, whether the insurance comp3ny is liable to pay interest 

and penalty, if it fails to pay compensation in time. This 

bas led to conflicting judicial interpretations. Section 4-A 

( 3) of the 'i{orkmen' s Compensation Act, 1923 m3Y be amended 

in such a way that the insurer, who steps into the shoes of 

the employer, is also made liable for payment of interest and 

penalty. 
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All employers, covered by the Norkmen's Compensation 

~ct, 1923, are not required to maint~in notice-book. This 

creates problems to an injured workman, who gives notice of 

accident by delivering it at the residence or office of the 

employer, because the latter may deny receipt of notice. 

So, it is suggested that the giving of notice should not be 

made obligatory on the injured workman. 

At present, under the Norkmen's Compensation Act, 1923, 

the liability of the employer to report fatal accidents and 

serious bodily injuries to the Commissioner for -.'lorkmen's 

Compensation depends upon the existence of 

providing for notice of a fatal accident. 

50me other law, 

It is sU9'l'ested 

t.hat Section 10-8 of the ,'/orkmen' s compensation Act, 1923 

may be amended in such a way that the liability of the 

employer to report fatal accidents. and serious bodily in

juries is created under that Act and does not depend upon 

the existence of some other law. 

Unlike the Employees' State Insurance ACt, 1948, the 

Wor~~en's Compensation Act, 1923 does not cont~in any provi

sion for medical benefit or rehabilitation of disabled work-

men. The International Labour Organisation has recommended 

the introduction of provisions for vocational re-education 

of injured workmen in national laws or regulations and re

quires its members to provide rehabilitation services to dis

abled workmen. The State of Victoria in Australia has 

created an Accident Rehabilitation Council to develop policies 
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and standards for rehabilitating injured workers. It not 

Jnly promotes research into occupational and social rehabi

litation but also disseminates information and creates public 

awareness of such matters. Incentives are given to employers~ 

who provide continued employment or re-employment to injured 

workers. Conversely, employers, refusing to re-engage in

jured ~orkers, are punished. A comprehensive scheme for 

rehabilitation of injured workers on the above pattern and 

medical aid should be incorporated in the Workmen's Compen

sation Act, 1923. 

Compensation under the Workmen's Compensation Act, 1923 

is now usually paid in cash at the employer's Jr Co~~issioner's 

office. This is inconvenient for the injured workman and his 

dependants, who may be residing far away from these offices. 

So provision should be made for the distribution of compensa

tion through local bank or post office without any additional 

expenditure to the workman and the dependants. The expenses 

for this purpose should be borne by the employer. 

Lumpsum payment, followed under the \~orkmen's Compen

sation Act, 1923, is not advisable, as it is likely to be 

squandered away. Further, in the case of injuries, likely 

to lead to complications in future, the workman, who has 

received the lumpsum, will be in trouble, the lumpsum being 

fixed once for all. So, the lumpsum payment of compensation 

should be replaced by periodical payments, as under the 

Employees' State Insurance Act, 1948. Rate of periodical 
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payments should be revised every decade, in accordance with 

the changes in the cost of living index. Commutati~n of 

periodical payments should be permitted, only after adequate 

financial counselling. 

In England, before 1948, the injured workman and his 

dependants had to elect between compensation and damages 

under common law. But, with the passage of the Law Reform 

(Personal Injuries) Act, 1948, the right to claim damages 

has become an additional, rather than an alternative remedy. 

It is now possible in England for the injured workman to 

claim compensation under statutory law and also to pursue 

simultaneously a remedy for damages under common law against 

his employer. He obtains his statutory compensation, irres-

pective of what happens to his suit for damages. If he wins 

the suit, a deduction, roughly equivalent to half the value 

of the benefits, received under the statutory law, is made 

from the total damages, assessed by the court. As two of 

the doctrines, which made recovery of damages under common 

law very difficult for the workers in the past, namely, those 

of common employment and contributory negligence have been 

abolished, it is possible now for the 'Norker or his represen

tative to realise fairly big damages from employers, if either 

negligence or breach of statutory duty, on. their part, can be 

:!stablished. This right of additional remedy makes the ~po

~itlon of the injured worker in England an enviable one. In 

:ndia, the right to claim damages is barred, if the workman 

opts for comepnsation under the statute. Similarly, the 
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right to compensation under the Workmen's Compensation Act, 

1923 is barred, if he has filed a suit for damages. This 

jefect in the law should be remedied by making the right to 

claim damages an additional remedy, as in England. Section 

3(5) of the Workmen's Compensation Act, 1923 should ~ amen

ded to achieve this purpose. 

Analysis of the provisions for compensatory benefits 

under the Employees' State Insurance Act, 1949, reveals that 

the Act contains certain commendable provisions, unlike the 

Workmen's Compensation Act, 1923. For instance, the loss 

of earning capacity of an injured employee is assessed by a 

specially constituted Medical Board/Medical Appeal Tribunal/ 

Employees' Insurance Court under the Srnployees' State Insur

ance Act, 1948, whereas it is done by a single medical practi-

tioner under the Workmen's Compensation Act, 1923. Another 

commendable provision is that, unlike the Workmen's Compen

sation Act, 1923, which does not contain any provision for 

review of compensation for permanent disablement, the Emplo

yees' State Insurance Act, 1948 contains provision for review

ing any assessment of the extent of permanent disablement, 

made by a Medical Board, if it is satisfied that since the 

making of the assessment, there has been a substantial and 

unforeseen aggravation of the results of the relevant injury. 

Thirdly, the quantum of compensation in cash under the 

Employees' State Insurance Act, 1948 is substantially higher 

than the one under the Workmen's Compensation Act, 1923. 

This is because the quantum of disablement benefit and 
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dependant's benefit comes to 7~~ approximately of the wages 

of the injured employee and the quantum of funeral expenses 

is one thousand rupees under the Employees' State Insurance 

A~t, 1948. whereas under the Workmen's Compensation Act, 1923 

compensation for death is only 40~{' of the monthly wages of 

the deceased workman and for disablement, both permanent and 

temporary, only S~1o of the monthly wages of the work~an and 

the amount of funeral expenses, permissible, is only an 

amount of fifty rupees. Fourthly.> unlike the )(orkmen' s Com

pensation Act, 1923, the Employees' State Insurance .\ct, 1943 

provides for benefits in the form of services also viz. medical 

benefit and rehabilitation. 

Despite the above-mentioned commendable provisions, 

there are certain defects in the system of compensatory 

benefits under the Employees' State Insurance Act, 1948. The 

first of such defects is that the disablement benefit, payable 

for permanent partial disablement, resulting from a scheduled 

injury, is proportionate to the percentage of loss of earning 

capacity, mentioned in Schedule II, Part II, as under the 

~orkmen's Compensation Act, 1923. Qetermination of the 

quantum of disablement benefit, based upon the pre-determined 

loss of earning capacity in Schedule 11, Part II for permanent 

partial disablement, may not be fair in all cases. Sometimes, 

the percentage of the actual loss of earning capacity, sus

tained by an employee, may be higher than the one, menti:::>ned 

in Schedule 11, Part 11. Hence, it is suggested that Rule 

57(4)(c) of the Employees' State Insurance (Central) Rules, 
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1950 should be amended by adding an explanation to the affect 

that the loss of earning capacity, mentioned in SChedule 11, 

Part II~ is the minimum and can be held to be hiqher on the 

basis of evidence, led before the tribunal under Section 54-A 

of the Employees' State Insurance Act, 1948. 

The expression "any other law" in Section 53 of the 

Employees' State Insurance Act, 1948, which bars recovery of 

damages under other laws, implies that it includes common 

law also. This section should be amended by inserting an 

explanation that the expression "any other law" does not in

clude common law. Otherwise, the said expression is likely 

to stand in the way of an employee's seeking the alternative 

remedy, available under common law. It is also suggested 

that the right to sue for damages under common law. should be 

made an additional remedy under the Employees' State Insurance 

Act, 1948, as suggested in respect of the Workmen's Compen

sation Act, 1923. 

Regulation 98 of the Employees' State Insurance (General) 

Regulations enables an employer to discharge an employee, who 

has been in receipt of temporary disablement benefit for a 

continuous period of six months or more, if permitted by the 

conditions of service of the employee. This provision, which 

stands in the way of an employee's receiving temporary dis

ablement benefit beyond a period of six months, should be 

deleted. 

The Employees' State Insurance Act, 1948, like the 
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Workmen's Compensation Act, 1923 does not contain any provi

sion for supplement~r:y benefits. So, provision should be 

made in the Act for introducing supplementary benefits, 

depending upon the consequences of disablement, at th~ rate 

of not more than 1~~ of the monthly wages, as was suggested 

in the case of the '.'/orkmen' s Compensation Act, 1923. 

~hereas the administrative machinery for providing 

compensatory benefits under the Employees' State Insurance 

Act, 1948 consists of a ,net-work of agencies, representing 

various interests like those of employers, employees, govern

ments and medical profession and is concerned only with admi

nistration, the one under the Workmen's Compensation Act is 

a single agency, representing single interest but discharging 

both administrative and adjudicatory functions. Of course, 

the latter has several powers. But they are, generally, dis-

cretionary. Further, as the latter agency has to adjudicate 

" disputes also, it may refrain from concentrating on the 

discharge of its discretionary administrative powers. The 

administrative machinery under the Employees' State Insurance 

Act, 1948, namely, the Employees' State Insurance Corporation, 

is admirable in that it represents various interests. But 

it suffers from over-representation of governmental interest, 

which will affect its autonomy. It is suggested that in 

the case of the Corporation, the maximum number of persons, 

to be appointed by the Central Government, should be reduced 

from five to two and provision should be made for inclusion 



384 

of three experts in Social Security, to be appointed by the 

Central Government. In the Standing Committee of the Cor-

poration, the number of representatives of the Central Govern

ment should be reduced from three to one and provision should 

be made for the inclusion in the Committee of two experts in 

Social Security from am~ng the three experts in Social 

Security in the Corporation. Representatives of employers, 

employees and the medical profession in the Corporation, 

Standing Committee and Medical Benefit Council are apPointed 

by the Central Government, in consultation ~ith such organi

sations of employers, employees and the medical profession 

as may be recognised for the purpose by the Central Government· 

This provision enables representatives of those organisations, 

affiliated to the ruling party, to be represented in the Cor

poration, Standing Committee and Medical Benefit Council. 

It is suggested that Sections 4 and 10 of the Employees' State 

Insurance Act, 1948 may be amended, providing for the appoint

ment of representatives of employers, employees and the medical 

profession by the Central Government, in consultation with 

important organisations, having the largest membership. Thouqh 

the Chairman of the Corporation may continue to be a member, 

appointed by the Central Government, the Vice-Chairman of the 

Corporation, instead of being an appointee of the Central 

Government, may be a non-official, to be elected by rotation 

from among the representatives of employers and employees in 

the Corporation by their respective group for a period of one 

year at a time. 
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The Commissioner for Workmen's Compensation under thp. 

Workmen's Compensation Act, 1923 should be freed of the burden 

of administrative work. The administrative work of each 

district should be entrusted with an Administrative Council 

for Workmen's Compensation, consisting of an Administrative 

Officer, appointed by the State Government and one represen

tative each of employers and workmen, covered by the Workmen's 

Compensation Act, 1923, selected by the State Government, in 

consultation with their respective unions, having th~ largest 

membership or in the absence of unions, the representatives 

of employers and workmen, selected by the State Government. 

It should be made the mandatory duty of this Administrative 

Council to require statements from employers regarding fatal 

accidents, demand a further deposit, if the sum, deposited by 

the employer as compensation in respect of a workman, whose 

injury has resulted in death, is insufficient and refuse to 

register agreements, regarding payment of comoensation, if 

they have been obtained by fraud or undue influence or other 

improper means or the amount,agreed upon ,is inadequate. It 

is suggested that the distribution of compensation, deposited 

in respect of a deceased workman, should not he left to the 

unguided discretion of the proposed Administrative Council, 

as is done in the case of the Commissioner for Workmen's Com

pensation now. A proviso should be inserted below Section 

8(5) of the Workmen's Compensation Act, 1923, enabling the 

Administrative Council to distribute compensation, having due 
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regard to the nearness of the relationship of the dependdnt 

to the deceased, the means of the dependant and the extent 

of his dependence on the deceased and other relevant consi

derations. It is also suggested that Section S{l) of the 

Workmen's Compensation Act, 1923 may be amended, giving a 

discretion to the Administrative Council to permit direct 

payment of compensation to an adult woman by the employer, 

if the Council thinks, on an application made to it by the 

woman, that the woman is socially and educationally advance~ 

enough to accept direct payment. 

The tribunals for the adjudication of disputes, relat

ing to compensation for industrial injuries viz. Commissioner 

for Workmen's Compensation and Employees' Insurance Court, 

are remarkable for their informal procedure. Though they 

are discharging the same functions as those of a court of 

law, they are not hindered in the discharge of their functions 

by the procedural formalities like ordinary civil courts. 

Further, any application, appearance or act, required to be 

made or done by any person before these tribunals, may be 

made or done by a trade union official or any other authorised 

person. This provides relief to an injured workman, who is 

not financially sound enough to engage a legal practitioner. 

The Commissioner for Workmen's Compensation goes to the extent 

of helping illiterate persons or persons, unable to furnish 

the required information in writinqin l presenting the appli

cation for compensation. Both the tribunals may exempt poor 

applicants from payment of prescribed fees. These provisions 
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enable the tribunals to adjudicate disputes quickly, infor

mally and without placing much financial burden on the 

claimant. 

As in England, separate machineries are created by the 

Employees' State Insurance Act, 1948 for adjudication of non

medical and medical disputes. Further, in the case of 

medical disputes, a classification is made between disputes, 

concerning injuries, resulting from occupational accidents 

and those, resulting from occupational diseases. While the 

former class of disputes is decided by Medical Boards, the 

latter is done by Special Medical Boar~ For the adjudi

cation of non-medical disputes, Employees' Insurance court, 

consisting of persons with prescribed qualifications, is 

constituted. 

Under the Workmen's Compensation Act, 1923, on the other 

hand, a single machinery, Commissioner for Workmen's Compen

sation, is constituted to adjudicate all dispute~whether 

non-medical or medical. However, he is empowered to choose 

one or more persons, possessing special knowledge of any 

matter, relevant to the matter under inquiry, to assist him 

in holding the inquiry. This helps him resolve disputes, 

relating to a matter, he is not conversant with. But the 

parties are not given any opportunity to cross-examine the 

expert on the opinion, expressed by him. This may affect 

detrimentally the interest of the parties, especially the 

injured workman. Therefore, Section 20(3) of the Workmen's 
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Compensation Act, 1923 may be suitably amended. enabling the 

parties to cross-examine the expert. 

The Workmen's Compensation Act, 1923 does not prescribe 

any qualifications for the post of Commissioner for Workmen's 

Compensation. It permits the appointment of any person in 

the post. The person; appointed in the post, has to be 

competent to discharge the quasi-judicial duty, required by 

the post. So, it is suggested that Section 20(1) of the 

~orkmen's Compensation Act, 1923 may be amended, providing for 

appointing only a person, who has been a judicial officer for 

five years or is a legal practitioner of ten years' standing 

<~s Commissioner for Workmen' 5 Compensation. 

The most important objective behind the establishment 

of a special tribunal is speedy justice. The Com~issioner 

for Workmen's Compensation has to discharge administrative 

duties, in addition to adjudicatory ones. At present 

generally; Commissioners for Workmen's Compensation and 

Employees' Insurance Courts have to hold sittings at more 

than one place. These obstacles stand in the way of their 

rendering speedy justice to injured ~orkman. So, the Commi

ssioner for Workmen's Compensation should be entrusted with 

adjudicatory duty only. Moreover, there should be Commi

ssioner for Workmen's Compensation and Employees' Insurance 

Court for each district. In those districts, where the 

incidence of industrial injuries is more, there should be at 

least two Commissioners for Workmen's Compensation and two 

• 
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:::mployees' Insurance Courts. Provision should be incorpo

rated in both the Workmen's Compensation Act, 1923 and the 

Employees' State Insurance Act, 1948, requiring the adjudi

catory authority under the Acts, both original and appellate 

to dispose of a case within six months of its institution. 

For rendering justice efficiently, it is suggested that 

the Employees' Insurance Court may consist of an equal number 

of employers' and employees' representatives, in addition to 

judges. The employers' and employees' representatives may 

be selected by the State Government, in consultation with 

their respective organisation, having the largest membership. 

Section 74(2) of the Employees' State Insurance Act, 1948 may 

be suitably amended for the purpose. Section 20(3) of the 

W'orkmen's Compensation Act, 1923 may be amended suitably, 

requiring the Commissioner for Workmen's Compensation to hear 

employers' and workmen's representatives as experts in any 

case, where the dispute involves a question of an occupational 

character and in particular, the question of the degree of 

incapacity for work. 

In England, appeals are permitted from the decision of 

the lowest tribunal to two higher tribunals. But in India, 

appeals lie from the Commissioner for Workmen's Compensation 

and Employees' Insurance Court not to higher tribunals as in 

England but to the High Court. This involves delay and heavy 

expenses in seeking relief through appellate proceedings. It 

is suggested that appeals from the decisions of those tribunals 

may lie t.o higher tribunals, as in England. 
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Provision should be made under the Workmen's Compen

sation Act, 1923 and the 2mployees' State Insurance Act, 

1948 for the appointment of an ombudsman, specialised in 

Social security Law. He should have free access to 

official records. The procedure before this authority 

should be informal and inquisitorial rather than adversarial. 

In the absence of provision for legal aid, the provi

sions, conferring right to compensation on injured workmen, 

may not prove beneficial to them in all cases. So/provision 

should be made for providing compulsory legal aid to injured 

workmen under the Wor~n's Compensation Act, 1923 and the 

Employees' State Insurance Act, 1948, as in western countries

In each distric~there should be at least one legal practi

tioner, appointed by the State Government to conduct cases 

before Commissioner for Workmen's Compensation and Employees' 

Insurance Court, on behalf of injured workmen or their 

dependants, who require such service. The High Court should 

also have an advocate, appointed by the State Government, to 

represent workmen or their dependants, who need such legal 

assistance, before it. 

Under the workmen's Compensation Act, 1923, the question 

whether the parties should make an attempt at settlement~ 

before proceeding to submit an application to the Commissioner~ 

is subject to conflicting decisions. If applications are 

made to the Commissioner without attempting to settle disputes 

by the parties themselves, that will increase the work-load 
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of the Commissioner and lead to delay in the disposal of 

cases by him. So, Section 22(1) of the Workmen's Compen-

sation Act, 1923 may be amended, clarifying that the parties 

should have made an attempt at settlement, before proceedin~ 

to submit an application to the Commissioner. 

Under the Workmen's Compensation Act, 1923, the claim 

for compensation has to be preferred before the Commissioner 

within two years of the occurrence of the accident or in case 

of death, within two years from the date of death. But, under 

the Employees' State Insurance Act, 1948, the period of limi

tation for filing an application to the Employees' Insurance 

Court is three years from the date of the cause of action. 

The cause of action, in respect of a claim for benefit, arises) 

when the benefit is claimed within a period of twelve months, 

after the claim became due or within such further period as 

the Employees' Insurance Court may allow on reasonable grounds. 

Thus, an injured employee under the Employees' State Insurance 

Act, 194B gets a minimum of at least four years from the date 

of the accident, causing the injury, for approaching the 

Employees' Insurance Court. But, an injured workman under 

the Workmen's Compensation Act, 1923 gets only two years for 

approaching the Commissioner. Sntertainment of a claim by 

the Commissioner, after two years, is left to the discretion 

of the Comnlissioner. Section 10(1) of the Workmen' 9 Compen

sation Act, 1923 may be amended, enabling an injured workman 

to prefer a claim for compensation before the Commissioner 
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within three years from the date of the cause of action, 

which should be held to arise on the date, when the parties 

fail to reach an agreement, regarding payment of compensa

tion. 

Under the Workments Compensation Act, 1923. if the 

Commissioner is prevented from writing the memorandum of 

evidence himself, he can cause such memorandum to be made 

in writing from his dictat.ion and sign t;1e same, after r~cord

ing the reason for his inability to write it himself. ~rit

ing of the memorandum by the Commissioner himself m3Y cause 

:ielay, the Commissioner bein'] busy. So Section 25, Pro-

viso I of the :'iorkmen's Compensation Act, 1923 mayoe amended, 

enabling the Commissioner to prepare the memorandum of evid

ence by dictation, whether he is able or unable to make the 

memorandum himself. 

Under the ~mployees' State Insurance Act, 1943, appeal 

lies to the High Court from an order of Smployees' Insurance 

Court, if it involves a substantial question of law. But, 

under the Norkmen's Compensation Act, 1923, appeal lies only 

from certain specified orders of a Commissioner. So, it is 

suggested that Section 30(1) of the Nor~~enl s Compensation 

Act, 1923 may be amended, providing for appeal from all orders 

of the Commissioner I if a substantial question of la' .... is 

1nvolved in them. 

The question, whether the insurance company should 

comply with the requirement of deposit of the amount of 
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compensation, payable, with the Commissioner, for fi1inJ an 

appeal under the Wor~~en's Compensation Act, 1923, is subject 

to conflicting judicial decisions. If the employer is 

liable to comply Nith the said requirement for filing an 

appeal, the insurance company, which steps into the shoes of 

the employer, should also be made liable to comply with the 

requirement so as to protect the interests of the injured 

workman. So Proviso III to Section 30(1) of the Wor~~ents 

Compensation Act, 1923 may be amended, clarifying that the 

insurance company also should deposit the amount of compen

sation, payable under the order appealed against, with the 

COmmissioner, for filing an appeal. 

In Proviso III to Section 30(1) of the ~orkmen' 5 Com

pensation Act, 1923, reference is made only to an appeal 

under Section 30(1)(a) i.e., an order, awarding as compen

sation a lump sum or disallowing a claim for a lumpsum. 

Formerly, no appeal was provided against an order, awarding 

interest or penalty under Section 4-A. Subsequently, sub

clause (a a) was added to Section 30(1), providing for an 

appeal against an order, awarding interest or penalty under 

Section 4-A. Now the position is that while the employer 

has to deposit the amount of compensation for an appeal 

under clause (a), he need not do so in respect of an appeal 

under clause (aa). It is desirable that Proviso III to 

Section 30(1) be amended suitably so as to provide for deposit 

of the amount, payable by way of interest and penalty under 
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~gainst an order, awarding interest or penalty. 
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Though the inspector, under the Employees' State 

Insurance Act, 1948, has wide powers of inspection, the 

question of exercise of such powers is left to the discre-

tion of the inspector. The penalties for the violation of 

the provisions for ensuring provision of compensatory oenefits 

have been made stringent by Act No.29 of 1939. 3'lJt the 

question, whether the violator should be proceeded against, 

depends upon the Insurance Commissioner or other authorised 

officer of the Corporation. As under the Workmen's Compen

sation Act, 1923, in the Employees' State Insuranc~ ~ct also, 

there is nothin~ that compels the inspector or Insurance 

Commissioner or authorised officer of the Corporation to 

switch on the enforcement machinery. It is suggested that 

Section 45 of the Smp1oyees' State Insurance Act, 1948 may 

be amended, empowering the Employees' State Insurance::orpora

tion to constitute in each local office an Inspectorate, con-

5.isting of one inspector, appointed by the ::orporation and 

one employees' representative, selected by the Corporation, 

in consultation with employees' union, having the largest 

membership, instead of the existing provision for appointing 

inspectors. For initiating prosecution for offences, pro

vision may be incorporated in the Employees' State Insurance 

Act, 1948, empowering the Corporation to constitute in each 

local office a Prosecuting Agency, conSisting of one authorised 
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official of the Corporation and one employees' representative, 

selected by the Corporation, in consultation with employees~ 

union, having th8 largest membership. Conducting inspections 

regularly and initiating prosecution promptly should be made 

the mandatory duty of the Inspectorate and ?rosecuting Agency 

respectively. 

Provision may be made in the "-'lork.rnen's :ompensation 

Act, 1923, empowering th~ State Government to constitute in 

each district an Inspectorate, consisting of one inspector, 

appointed by the State Government and one workers' represen

tative, selected by the State Government, in consultation 

with workers' organisation, having the largest membership, 

of employments, covered by the Act and in the absence of any 

workers' organisation in the em?loyments, covered by the Act/ 

one workers' representative, selected by the State Government 

and entrust it with the mandatory duty of conducting inspe-

ctions and enforcing the provisions of the Act. Provision 

may be incorporated in the ',lTorkmen' s Compensation Act I 1923, 

empowering the State Government to constitute in each district 

a Prosecuting Agency, consisting of an official, appointed 

by the State Government and the workers' representative, in 

the Inspectorate, proposed under the Workmen's Compensation 

Act, 1923. It should be made the mandatory duty of the 

?rosecuting Agency to institute prosecutions for offences 

under th.is Act. 
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From the empirical study on the application ~f the 

Acts for compensating ind~strial injuries, it is concluded 

that workers' ignorance of the law is the main obstacle in 

the way of their obtaininq compensation for industrial 

injuries under the 'Norkmen IS Compensaticm Act, 1923. Hence, 

it is suggested that provision should be made in the Work

men's Compensation Act, 1923 for inculcating in t~e workers 

legal awarenesS by affixing the important provisions of the 

Workmen's Compensation Act, 1923)in the vernacular language J 

compulsorily at the work-place or at the employer's office/ 

reSidence/place of business, as the circumstances permit. 

The inspectorate, proposed for enforcing the Norkmen'g Com

pensation Act, 1923, should inspect the work-place or t~e 

employer's office/residence/place of business to examine, 

whether this provision is being complied ' ... ith. It should 

also be made responsible for inspecting the ~ork-places and 

finding out, whether workers are exploited by employers by 

non-payment of compensation . 

..\5 t.he general unions are not concerned about the 

problems of the "workers, exposed to industr i~l injur ip. S, 

these workers should organise themselves and have their own 

category unions. These workers should be educated for the 

purpose by Workers' Education Programmes, to be conducted by 

~he Inspectorate. 

Private employers, covered by the Horkmen's Compensation 

Act, 1923, have sho~n a tendency to insure their liability. 
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To uproot the tendency on the part of other employers to 

evade their liability, provision should be made in the Work

men's Compensation Act, 1923 for compulsory insurance of 

liability of all employers. In the case of employers, who 

cannot bear even the burden of insurance, it is suggested 

that the government should tdke up the responsibility for 

payment of the insurance premium, on their behalf and see 

t:hat their liability for compensation is insured. 

Majority of the workers, covered by the ''''orkmen's Com

pensation Act, have supported lumpsum payment of compensation 

under the Act. It appears that workers are ignorant of the 

cemerits of lumpsum payment. So, the workers should be 

properly educated by the Inspectorate, proposed above, about 

the comparative advantages of periodical payments. 

The chief obstacle, in the ~ay of the speedy disposal 

of cases by the Commissioner for · .. .;orkmen's Compensation, is 

found to be the tendency on the part of the advocates to get 

the cases adjourned. It is suggested that the :'lorkmen's v 

Compensation Act, 1923 may be amended, imposing fee upon the 

parties for each adjournment. 

It is also suggested that provision may be made in the 

\~orkmen's Compensation Act, 1923 for the expeditious despatch 

o~ amendments of the Workmen's Compensation Act, 1923, the 

Workmen' 5· Compensation Rules, 19~4 and the Schedules, made 

fr-om time to time, to the comrnissioners for ilorkmen I s Compen-

sation, This will help them mete out justice to an injured 
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workman, as required by the changes in the law. 

Because of the general dissatisfaction of the employees, 

covered by the Employees' State Insurance Act, 1948, with the 

administration of medical benefit by the 3tat8 Government, 

it is suggested that administration of medical benefit should 

be undertaken by the Smployees' State Insurance corporation. 

Appropriate changes may be made in the Employees' State 

Insurance Act, 1948 for the above purpose. 

The Employees' State Insurance Act, 1948 and the Rules 

may be amended, requiring the employers to provide the 

employees with necessary information, in the vernacular 

language, about the employment injury be:lefits, available 

under the Employees' State Insurance Act, 1948 and the for

malities for obtaining the same. This Nill help the illi

terate employees, especially the casual ones, avail of 

employment injury benefits. 

Changes in the law, on the lines suggested above, are 

imperative to make the system of compensation for industrial 

injuries prove effective and beneficial to injured ',",orkmen. 
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Schedule of questions, based uEon which discussions_~ 

had with trade union officials/employers for assessing the 

application of the Workmen's Compensation Act, 1923. 

1) Have t.he employers/you insured their/your liability 

for compensation7 

2) Do the employers/you provide compensation for industrial 

injuries as per t.he Act? 

3) If LOt., what steps do they/you take to compensate 

ind~strial injuries? 
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APPg()DC II 

Schedule of questions, based upon which discussions were 

had with workmen for assessing the application of the 

Workmen's COmpensation Act, 1923. 

1) Do you knoW' about the '.iorkmen's Compensation Act, 1923? 

2) OoP'ycllJr employer provide compensation for industrial 

injuries? 

3) How d~your employer provide compensation for industrial 

injuries? 

4) Do yC)U experience dela.y in getting compensation? 

5) Do your trade unions help you in obtaining compensation 

from your employer? 

6) What mode of payment of compensation do you prefer? 

7) Do you know whether your employer ha.s insured his 

liability for compensation? 
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APPEM>DC XXX 

Schedule of questions, based upon which discussions were 

had with Commdssioners for Workmen's Compensation for 

assessi~the app~ication of the Workmen's Compensation 

:\ct~~_!.. 

1) What are the obstacles standing in the way of speedy 

disposal of cases? 

2) Do the employers try to evade their liability under 

the Act? 

3) Do the employers show a tendency to insure their 

l1abIl1ty under the Act? 

4} Whether workers' ignorance of the law stands in the 

way of their obtaining compensation? 

S) Whether workers/trade union officials appear before 

the Commdssioner? 
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Schedule of questions, based upon which discussions were 

had wi!-_f]._n_employees/trade union officials regarding the 

compensatory benefits provided under the Employees· State _ __n .~ _____ .~ __________ -=-_-=-____ _ 

Insurance Act, 1948. 
po •• 

1) How is medical benefit administered by the State 

Government? 

2) Are you benefited by the medical benefit, provided 

through Employees' State Insurance hospitals by the 

St~t. Government] 

3) How can the administration of medical benefit be 

improved? 

4) Are you benefited by the employment injury benefits, 

provided through Employees' State Insurance Corporation 

Local Office? 

5) Do you experience any delay/difficulty in obtaining 

benefits from the Local Office? 
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APPBIIUX V 

Schedule of questions, based upon which discussions were 

had wit~ the staff of the Local Offices of the Employees' 

!?tatf(!l_._~D-!!':lrance COrporation for assessing the application 

'.' 
9f_ ttt~ __ ~~loyees' State Insurance Act, 1948. 

1) What are the roles of the State Government and the 

Corporation in the administration of medical benefit? 

2) What is the reason for the maladministration of 

med.teal benefit by the State Government? 

3) Do the employers, co-operate with the Local Office for 

the proper administration of disablement and dependants' 

benefits by the latter? 
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